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Lord Goddard 


THE retirement of Lorp GoppDARD as Lord Chief Justice of 
England, to take effect from 29th September, is announced 
as we go to press. As can be seen from the front pages of 
the newspapers, he is one of those rare men who become NEW MATRIMONIAL CAUSES LEGISLATION 
almost a legend in their own lifetime, but his achievements 
in less spectacular fields ought justly to be as renowned as his 
celebrated character and opinions. As we said last year, 
when he completed twenty-five years as a judge, he has made 
a lasting impression on the administration and machinery of 
justice in this country. Sir SyDNEY LITTLEWOOD, vice- 
president of The Law Society, describing him as “a great 
lawyer and a great administrator ” in a tribute paid after the 
announcement, said: “So far as solicitors are concerned, 
they have reason to be grateful to him because he has always 
given careful consideration to any suggestion that they have ; ‘ 
put forward to improve the machinery of the courts. The ne ee 
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Lord Chief Justice has been responsible for introducing a 
great many improvements in the administration side of the 
courts. We shall miss him.” 


Litter and the Law 


Earry reports suggest that the Litter Act, 1958, which was 
enacted ‘‘to make provision for the abatement of litter,” 
has in some measure achieved its purpose. If these reports 
convey a true picture, the immediate success of the Act must 
be attributed to those who gave it wide publicity, but the 
statute has caused some doubt as to the use of confetti at 
weddings, an occasion on which people have been accustomed 
to throw this form of litter in a “‘ place in the open air to which 
the public are entitled or permitted to have access without 
payment.”” Mr. Rupert Spier, M.P., who was responsible 
for the introduction of the Bill, has suggested a possible 
method of avoiding the sanction of the law in this particular 
case. Apart from using edible or soluble confetti, he maintains, 
as did a contributor in THE SOLICITORS’ JOURNAL, at p. 536, 
ante, that the statutory provisions would not be infringed if 
those who throw confetti arrange for it to be swept up imme- 
diately after its use. To constitute the offence there must be 
both a “‘ depositing and leaving.”” The coming into force of 
the Act prompted Mr. St. JOHN ERVINE to write to The Times 
(14th August) with regard to another aspect of the matter. 
He proposed that we should follow the example of the Viennese 
and authorise police officers to collect fines on the spot where 
they see a person throw litter in breach of this new law. He 
tecalled the occasion when a lady, who had just descended 
from an omnibus in Vienna, was summarily fined by a police- 
man for throwing her ticket on the roadway. She was 
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given a receipt but, in her agitation, threw it to the ground. 
For this second offence the policeman exacted another fine. 
It may well be that this offender was thereafter ‘‘a less 
slovenly and a wiser woman,” but we doubt whether the 
procedure will be adopted here. Similar proposals have been 
advanced in the past in other connections but in each case the 
arguments against their adoption have been considered to be 
overwhelming. 


“Memorandum or Note” 


SEcTION 2 (2) of the New Zealand Contracts Enforcement 
Act, 1956, provides that no contract for the sale of land 
“shall be enforceable by action unless the contract or some 
memorandum or note thereof is in writing and is signed by the 
party to be charged therewith or by some other person lawfully 
authorised by him.’’ This statutory provision is, of course, 
very similar in wording and effect to s. 40 (1) of the Law of 
Property Act, 1925, and for this reason the decision of the 
Supreme Court of New Zealand in Saunderson v. Purchase 
[1958] N.Z.L.R. 588 is of considerable interest and possibly 
of practical importance. A receipt for the deposit paid on the 
sale of the defendant’s residence was signed by his authorised 
agent and a contract in writing for the purchase of the property 
which incorporated the terms of sale orally agreed by the 
parties was signed only by the purchaser, the plaintiff, who 
brought an action for specific performance. The defendant 
contended that the plaintiff should fail as there was no 
memorandum or note of the contract in writing sufficient to 
satisfy the requirements of s. 2 (2) of the Act of 1956. 
FInLay, J., applied the statement of principle made by 
Jenkins, L.J., in Timmins v. Moreland Street Property Co., 
Ltd. |1958) Ch. 110, a report of which was not available to 
counsel when argument was heard, and accordingly took the 
view that he had to decide whether there was “a documert 
signed by the party to be charged, which, while not containing 
in itself all the necessary ingredients of the required memoran- 
dum, does contain some reference, express or implied, to some 
other document or transaction.” In Stokes v. Whicher 
(1920| 1 Ch. 411, Lord Russell of Killowen described this as 
“the principle deducible from Long v. Millar’’ (1879), 
4 C.P.D. 450, a case which bears a close resemblance to that 
with which Finlay, J., was recently confronted. His lordship 
thought that payment of a deposit was characteristic of a 
sale and in consequence there was an implicit reference to 
“some other document or transaction ”’ the identification of 
which brought to light the complete written agreement. 
It was held, therefore, that the receipt should be read in 
conjunction with the agreement and that the plaintiff was 
entitled to the order for specific performance which she sought. 


Registration of Wayleave Orders, etc. 


WE print at p. 610, fost, an article summarising those 
provisions of the Land Powers (Defence) Act, 1958 (which is 
now in force), likely to be of immediate interest to the 
practitioner investigating title. Among other things the Act 
provides for a new code for making ‘ wayleave orders ”’ 
vesting in the appropriate Minister rights to install and use 
oil pipelines and accessory works under or above land, and 
registration is required as a condition of enforceability against 
a purchaser. The Land Powers (Defence) Act (Registration 
of Wayleave Orders, etc.) Rules, 1958 (S.I. 1958 No. 1323), 
have now been made, to come into force on 1st September, 
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1958, and they amend the Local Land Charges Rules, 1934, 
to provide for the registration in Pt. IV of the Local Land 
Charges Register of draft wayleave orders, wayleave orders 
and notices of restrictions on building, etc., to protect works, 
made registrable under s. 17 of the Act. 


Chastisement of Children 


On 7th August, Mr. T. F. Davis, when sitting at the North 
London Magistrates’ Court, was asked to convict a father for 
wilfully assaulting his nine-year-old son in a manner likely 
to cause him unnecessary suffering or injury to health. At 
least so far as the law was concerned he found himself to be 
dealing with ‘‘ a very delicate subject,’’ because it appeared 
that the defendant had struck his son twelve or thirteen times 
with a leather strap. The common law has always recognised 
that parents are justified in administering reasonable chastise- 
ment to their children, although the child must be old enough 
to understand the purpose of the punishment (R. v. Griffin 
(1869), 11 Cox 402). In Cleary v. Booth (1893) 1 Q.B. 405, 
for example, Collins, J., found that “it is clear law that a 
father has the right to inflict reasonable personal chastisement 
on his son”’ and s. 1 (7) of the Children and Young Persons 
Act, 1933, accepted this position. It would seem to be a 
question as to whether the punishment is moderate and 
reasonable in relation to the instrument used and the manner 
in which it is inflicted, but in the case of a girl there should be 
no suggestion of indecency about the mode of the administra- 
tion of correction (R. v. Miles (1842), 6 Jur. 243). Mr. Davis 
thought that over the years the standard of moderation or 
reasonableness had “ changed tremendously,” a finding with 
which few will disagree, but nevertheless gave the defendant 
an absolute discharge on payment of two guineas costs. In 
view of the Report of the Commissioner of Police of the 
Metropolis for the year 1957 (Cmnd. 487, H.M.S.O., 5s.) 
in which Sir JoHN Nott-BoWEk reports an increase of 
41.1 per cent. over the figures for 1938 in respect of arrests for 
indictable offences by persons aged under twenty-one, it 
must be admitted that those who deprecate this change of 
standard have a powerful piece of evidence to support their 
case. 


Marriage of an Epileptic 


Towarps the end of last term, CoLLINGWooD, J., granted a 
decree of nullity to a wife petitioner on the ground that, at 
the time of the marriage, her husband was suffering from 
recurrent attacks of epilepsy of which she was entirely 
ignorant. Section 8 of the Matrimonial Causes Act, 1950, 
enabled the court to hold that the marriage was voidable on 
this ground as it was satisfied that the petitioner was at the 
time of the marriage ignorant of her husband’s condition, 
proceedings were instituted within a year of the marriage and 
the petitioner had not allowed sexual intercourse since her 
discovery of the existence of this ground for a decree of 
nullity. If the petitioner discovers that the respondent is 
subject to these fits and the court cannot be satisfied on any 
one of these points, epilepsy in itself does not provide a 
sufficient ground for relief. Following the reasoning of 
Lorp MERRIMAN, P., in Leng v. Leng [1946] 2 All E.R. 590, 
it does not seem to be open to the petitioner, if unable to rely 
on the provisions of s. 8, to maintain that the unfortunate 
respondent is guilty of ‘‘ constructive desertion.’’ To argue 
otherwise would, in effect, be to contend that epilepsy, apart 
from the statutory provisions referred to above, is in every 
case a ground for dissolution of marriage. 
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NEW MATRIMONIAL 


Two new Acts affect practice in matrimonial causes. They 
are the Divorce (Insanity and Desertion) Act, 1958, which 
became law on 23rd July, 1958, and the Matrimonial 
Proceedings (Children) Act, 1958, which is to come into 
force on such day as may be appointed by the Lord Chancellor 
by an order contained in a statutory instrument. 

Both Acts implement recommendations contained in the 
Report of the Royal Commission on Marriage and Divorce, 
1956 (Cmd. 9678). 

It is proposed to examine these Acts and to consider the 
alterations in the law they make. 


The Divorce (Insanity and Desertion) Act, 1958 
1. Insanity 


By the Matrimonial Causes Act, 1950, s. 1 (1) (d) 
(re-enacting the Matrimonial Causes Act, 1937, s. 3), a 
petition for divorce may be presented on the ground that the 
respondent is incurably of unsound mind and has been 
continuously under care and treatment for a period of at 
least five years immediately preceding the presentation of the 
petition. By subs. (2) a person of unsound mind is deemed 
to be under care and treatment when detained in pursuance 
of the orders specified in paras. (a), (b) and (c) of the subsection 
or while “‘ receiving treatment as a voluntary patient .. . 
which follows without any interval a period while he was 
detained as mentioned in para. (a), para. (6) or para. (c) of 
this subsection ; and not otherwise.” 

Thus under the 1950 Act, the court, before granting a 
decree of divorce on this ground, had to be satisfied both 
that the insanity was incurable and that there had been a 
period of care and treatment as defined for at least five years. 

In the Report of the Royal Commission on Marriage and 
Divorce of 1956 it is stated in para. 177 that ‘‘ the chief 
criticism of the present law arises from the fact that, subject 
to the one exception that a period of treatment as a voluntary 
patient which immediately follows a period of treatment as 
a certified patient may be included in the qualifying period, 
divorce is available to a spouse only if the other spouse had 
been a certified patient for at least five years in a mental 
hospital or similar institution.”” The report goes on to note 
that the increasing modern tendency is to regard certifica- 
tion as the very last step in the course of treatment for 
mental illness and then to be taken only when imperative 
for the patient’s own welfare or the public safety. But this 
tendency to avoid certification could result in considerable 
hardship for the patient’s spouse (see para. 178 et seg.). So, 
after considering all relevant matters, the report recommends 
(para. 192) that care and treatment in any hospital or other 
institution in England, Scotland, Northern Ireland, the Isle 
of Man or the Channel Islands provided or approved by the 
appropriate authority for the treatment of mental illness 
should be deemed to be care and treatment for the purpose 
of divorce proceedings. 

This recommendation is carried into effect by s. 1 of the 
new Act, which provides that a person shall be deemed to be 
under care and treatment as an insane person when he is 
Teceiving treatment for mental illness, (a) “‘ as a resident in 
a hospital or other institution provided, approved, licensed, 
registered or exempted from registration by any Minister 
or other authority in the United Kingdom, the Isle of Man 
or the Channel Islands,” or (5) “‘ as a resident in a hospital 
or other institution in any other country, being a hospital 
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or institution in which his treatment is comparable with the 
treatment provided in any such hospital or institution as is 
mentioned in para. (a).” 

Paragraph (b) is not one of the recommendations in the 
Report of the Royal Commission. There may well be difficulties 
in practice in proving that the treatment in a hospital in a 
foreign country “‘ is comparable with ”’ the treatment provided 
in an institution in the United Kingdom. 

To sum up, this section of the new Act does not alter 
the burden on the petitioner to prove the incurable insanity 
of the respondent, nor the five years’ continuous care and 
treatment, but in regard to the latter removes the necessity 
for certification. 

Subsection (2) of s. 1 provides that a certificate by the 
Admiralty or a Secretary of State that a person was receiving 
treatment for mental illness during any period as a resident 
in any naval, military or air force hospital under the direction 
of the Admiralty, the Army Council or the Air Council shall 
be conclusive evidence of the facts certified. 

Lastly on this point, subs. (3) provides that in determining 
whether any period of care and treatment has been con- 
tinuous, any interruption of such a period for twenty-eight 
days or less shall be disregarded. As a result of this provision, 
Charlton v. Charlton [1955] 1 W.L.R. 675 is no longer good 
law. In that case the respondent wife, who was admittedly 
incurably insane, was admitted to an institution for six 
months. Due to some administrative oversight, the order 
lapsed and she was discharged but was re-admitted under a 
new order twelve days later. The Court of Appeal held 
that the twelve days she was not detained under order inter- 
rupted the necessary period of five years’ continuous care and 
treatment and so the petition was dismissed. 

On the wording of the new subsection, however, it is not 
clear whether only one break of not more than twenty-eight 
days would be disregarded or whether there could be two or 
more breaks each of not more than twenty-eight days. 
Possibly this point may, in due course, be clarified at the 
expense, as usual, of some litigant ! 


2. Desertion ° 


Section 2 of the new Act provides that “‘ for the purposes 
of any petition for divorce or judicial separation the court 
may treat a period of desertion as having continued at a 
time when the deserting party was incapable of continuing 
the necessary intention, if the evidence before the court is 
such that, had he not been so incapable, the court would 
have inferred that that intention continued at that time.” 

There are two elements in desertion: first, the fact of 
separation or the cessation of cohabitation and, second, the 
intention on the part of the respondent to desert. To be a 
ground for divorce, both elements must have lasted three 
years and be present at the date the petition is filed. Thus 
the respondent’s insanity during the three years’ desertion 
normally terminates his desertion as from the date of the 
insanity because the intention to stay away cannot normally 
be formed (Monckton v. Monckton [1942] P. 28; Crowther 
v. Crowther [1951] A.C. 723). But it is still open to the 
petitioner to prove, if he can, that the respondent despite 
his insanity remained mentally capable of forming an intention 
to desert. Thus the presumption that the desertion is 
terminated by the respondent’s insanity is not irrebuttable, 
but clearly the burden on the petitioner is very heavy. It is 
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clear from Crowther v. Crowther, supra, that if the petitioner 
cannot establish that the respondent remained mentally 
capable of an intention to desert, or if no evidence is called, 
it has not been open to the court to draw an inference of 
continued desertion from the intention displayed before and 
after the period of insanity. Thus the general position has 
been that the petitioner must start to calculate the three 
years’ desertion entirely afresh as from the date the 
respondent recovers from insanity. 

The new section alters this part of Crowther v. Crowther 
and intends, as the marginal note says, to give the court 
power to treat desertion as continuing during a period of 
incapacity, but difficulty may be encountered until the 
wording of the section has been considered by the court. 
What exactly will be the evidence the petitioner will have 
to call to be ‘evidence before the court ... such that, 
had he not been so incapable, the court would have inferred 
that that intention continued at that time ” ? 

The third section is not of great practical importance. It 
provides that in proceedings for divorce on the ground of 
desertion, a separation agreement (whether or not in writing) 
shall be disregarded if entered into before Ist January, 1938, 
and either the respondent was when the agreement was 
entered into in desertion or the court is satisfied that the 
circumstances in which the agreement was made and the 
parties proceeded to live separate and apart were such as, 
but for the agreement, to amount to desertion by the 
respondent. 

The point is that, but for this provision, the entering into 
a separation agreement prevents the possibility of desertion 
taking place or terminates any desertion there may have been 
(see Long v. Long (1940), 57 T.L.R. 165 (C.A.)). The significance 
of the new provision applying only to separation agreements 
entered into before Ist January, 1938, is that desertion only 
became a ground for divorce on that date. Before that date 
separation agreements were more commonly entered into 
than now as the question of terminating desertion had no 
significance from the point of view of divorce proceedings. 
It has only become clear since Long v. Long, supra, that these 
separation agreements barred any prospect of a divorce on 
the grounds of desertion. 

Lastly, the Act is dated 23rd July, 1958, and as it contains 
no other date on which it is to take effect, it will apply to 
all proceedings coming before the court after that date. It 
may, therefore, lead to the necessity for amending some 
existing pleadings as well as affecting all new proceedings. 


The Matrimonial Proceedings (Children) Act, 1958 


As the Report of the Royal Commission (referred to above) 
says in para. 360, “of the problems resulting from the 
dissolution of marriage none is more serious than that of trying 
to ensure the future well-being of the children. Each year 
in Great Britain some 20,000 children under the age of sixteen 
are affected by the divorce of their parents.” The Report 
contains in paras. 368-412 the Commission’s recommendations. 
Some of these recommendations have already been adopted 
in the Matrimonial Causes (Amendment) Rules, 1957, now 
incorporated in the Matrimonial Causes Rules, 1957 (S.I. 1957 
No. 619). The new Act brings more of the recommendations 
into effect, and so far as concerns England and Wales consists 
of six sections. 

The first of these sections extends the effect of s. 26 of the 
Matrimonial Causes Act, 1950 (which enables the High Court 
to provide for the custody, maintenance and education of the 
children of the parties to matrimonial proceedings) to a child 
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of one party to the marriage (including an illegitimate or an 
adopted child) who has been accepted as one of the family 
by the other party. Thus the High Court will be abie to 
provide for the custody, maintenance and education of a child 
of only one party to the marriage, including an illegitimate 
or adopted child, as long as this child has been accepted as 
one of the family by the other party to the marriage. The 
section also provides that in considering what provision should 
be made for requiring any payment to be made towards the 
maintenance or education of a child who is not a party’s own, 
the court shall have regard to the extent, if any, to which 
that party had, on or after the acceptance of the child as one 
of the family, assumed responsibility for the child’s main- 
tenance and to the liability of any person other than a party 
to the marriage to maintain the child. The section also 
provides that all references to children in s. 26 of the 
Matrimonial Causes Act shall include a reference to any 
illegitimate child of the petitioner and respondent. There is 
a similar provision that s. 23 of the Matrimonial Causes Act 
(which enables the court to order periodical payments to a 
wife where the husband is guilty of wilful neglect to maintain 
the wife or the infant children of the marriage) shall similarly 
be construed as including a reference to an illegitimate child 
of both parties to the marriage. 

This section is not to apply to proceedings instituted before 
the commencement of this Part of the Act. 

By s. 2, in any proceedings for divorce, nullity or judicial 
separation, where the High Court has jurisdiction in relation 
to any child, the court shall not make absolute any decree for 
divorce or nullity or pronounce a decree of judicial separation 
unless and until the court is satisfied as respects every child 
who has not attained the age of sixteen that arrangements 
have been made for the care and upbringing of the child 
and that those arrangements are satisfactory, or are the 
best which can be devised in the circumstances, or that it 
is impracticable for the party or parties appearing before the 
court to make any such arrangements. There is a power by 
subs. (2) for the court to make absolute a decree or to make 
the decree of judicial separation without delay assuming the 
court obtains a satisfactory undertaking from either or both 
of the parties to bring the question of the arrangements 
for the children before the court within a specified time. 

Similarly to s. 1, s. 2 (1) is not to apply to proceedings 
instituted before the commencement of this Part of the Act. 

Section 3 contains a novel power for the court in pro- 
ceedings instituted after the commencement of this Part 
of the Act for divorce, nullity or judicial separation to make 
provision with respect to the custody, maintenance and 
education of any child as previously defined where the 
proceedings for divorce, nullity or judicial separation are 
dismissed at any stage after the beginning of the trial. That 
is to say, the court can now, notwithstanding the dismissal 
of the petition, “at any stage after the beginning of the 
trial,’ make the same sort of order regarding the custody, 
maintenance and education of the children as it could if the 
proceedings were still before the court. 


By s. 4 the court is given power, whenever it makes an 
order under s. 23 of the Matrimonial Causes Act, 1950 (which 
enables the court to make an order for periodical payments 
on the ground of wilful neglect to maintain the wife or the 
children), also to make an order with regard to custody of 
and access to any child. The payments which the court 
may order under s. 23 may in future be ordered to be made 
to the child or to any person for the benefit of the child, 
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instead of to the wife. Hitherto, the payments under s. 23 
could only be made payable to the wife. 

By s. 5, where the court has jurisdiction to make provision 
for custody of a child either under s. 26 of the Matrimonial 
Causes Act, 1950, or under this Part of the present Act, 
and it appears to the court that there are exceptional circum- 
stances making it impracticable or undesirable for the child 
to be entrusted to either of the parties to the marriage or 
to any other individual, the court may, if it thinks fit, make 
an order committing the child to the care of the council of 
a county or county borough, and thereupon Pt. II of the 
Children Act, 1948 (which relates to the treatment of children 
in the care of a local authority) shall, subject to the provisions 
of this section, apply as if the child had been received by the 
local authority into their care under that Act. There are 
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other consequential provisions for the carrying out of this 
provision. 

By s. 6, where the court has jurisdiction to provide for the 
custody of a child and it appears to the court that there are 
exceptional circumstances making it desirable that the child 
should be under the supervision of an independent person, 
the court may, during any period while the child is com- 
mitted to the custody of any person, order that the child 
be under the supervision of an officer appointed under this 
present section as a welfare officer or under the supervision 
of a local authority. The section includes some further 
provisions for the carrying into effect of this general provision. 

As already noted, this Act is not to come into force until 
a day appointed by the Lord Chancellor. 


E. R. Dew. 


Common Law Commentary 


PRECEDENT IN THE HOUSE OF LORDS 


RECENTLY in this column some remarks of Lord Denning, 
taken from a newspaper report of London Transport Executive 
v. Betts (Valuation Officer) (now fully reported in [1958] 
3 W.L.R. 239; ante, p. 544), were noted. The substance 
of them was that the learned law lord took the view that the 
doctrine of precedent would not always bind their lordships : 
if a precedent was in conflict with a fundamental principle 
of law then the fundamental principle must prevail. 


From that report it seemed to the writer that the funda- 
mental principle in question was simply that a particular 
word, or posstbly words in general, should have a narrow 
construction : a principle which would seem to be in conflict 
with other decisions. In fact it is now clear from the full 
report that the fundamental principle in question was a very 
well-established one, namely, that in construing a statute 
the court should not lay down a meaning only obtained by 
putting words into a statute that are not there or changing 
existing words for others. 


Moreover, the learned law lord further qualified the principle 
of the modification of the doctrine of precedent by indicating 
that it may only apply where the precedent leads to absurdity 
or injustice and the fundamental principle to fairness and 
consistency. 


A difficult problem 


The problem in this case must have been a difficult one: 
a striking feature of the case is that Lord Morton of 
Henryton, who gave one of the majority-view speeches, and 
Lord Denning, who gave a dissenting speech, each claimed that 
his own construction of the Act was a common-sense one and 
that the opposing argument led to absurdity. 


Lord Reid states the problem as clearly as any and shows 
that the definition of ‘‘factory’”’ for the purposes of the 
Factories Act is such that if “factory work” is done in 
part only of a hereditament, or of a “ close or curtilage or 
precincts,” it brings within the factory not only those areas 
where factory work is done but also other areas within the 
precincts where no factory work is done. For the purposes 
of the Factories Acts that is intelligible, because the more 
widely the Acts apply the more effectively can their purpose 
of protecting the worker operate. But for the purpose of 
de-rating, it is equally intelligible that areas where no factory 


work is done should not be de-rated merely because they are 
within the same precincts as the actual factory. 

Added to these conflicting purposes of the two Acts was 
the problem of the meaning of “‘repair.”” Section 3 (2) (d) of 
the Rating and Valuation (Apportionment) Act, 1928, which 
was the section over which the controversy arose, does not, 
in fact, mention “ repair,’”” but nevertheless the problem of 
its meaning arose because on the facts it was evident that 
“repair ’’ was the normal description of the work done on 
the premises in question. Is repair maintenance, or is it 
manufacture, or something in between ? 

Those in the majority were clearly influenced by the earlier 
decisions and particularly by the decision of Potteries Electric 
Traction Co., Ltd. v. Batley [1931] A.C. 151, which throws 
into relief Lord Denning’s remark that there are occasions 
when earlier decisions ought not to be followed. The conflict 
of view which leads each side to claim that the other inter- 
pretation is absurd arises mainly from the fact that the 
section which excludes garages from de-rating appears to 
have been drawn on the basis that the garage would be a 
part only of other premises and hence is inapplicable to the 
present case where the whole of the premises were a garage. 
This drives the majority into relying on paraphrasing the 
words of the section or adding other words and bringing to 
their aid earlier decisions discussing the word “ repair ’’ not 
mentioned in the section. 


Lord Denning’s view 

In this light Lord Denning’s view of the particular 
controversy as well as of the application of the doctrine of 
precedent in the case has many attractions. Illustrating his 
speech with a hypothetical case to show the intention of the 
various statutory provisions his lordship said (at p. 260) : 
“ T see no possible justification in either section for supposing 
that Parliament intended to deal with a single hereditament 
which was not part of a larger whole . . . Section 3 (2) (d) 
cannot be made to apply to a single hereditament except by 
re-writing it—and filling in a supposed gap—so as to make 
it say that the place in question “ shall be deemed not (here 
insert to be nor) to form part of (here strike out ‘the’ and 
insert a) factory or workshop.” No such drastic filling in 
of a gap—or alteration of words—is permissible to any court 
unless there is no other way of making sense of it,”’ 
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The supposed need to re-write the section arose, said his 
lordship, from a wrong construction of the meaning of the 
word ‘ maintenance.” Pointing out that the section is 
speaking of “ housing ” and “ stables ”’ his lordship said that 
it should be construed narrowly as limited to minor running 
repairs, for the one thing common to housing and stables is 
that neither of them is a factory. 

The force and clarity of the dissenting view is striking. 
Clearly the statute in question was not drawn to fit the 
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“The Solicitors’ Journal ” 
Saturday, August 23, 1958 


particular problem. In essence the question was: “ Shall 
we make it fit because others before us have tried to make it 
fit, or shall we declare that it does not apply?" London 
Transport Execulive v. Betts is a microcosm of the struggles 
in different minds in dealing with those questions. Yet they 
have occurred often enough before and it is a pity that in the 
final court of the country there should still be controversy 
as to how to find the right answer. 


L. W. M. 


LAND POWERS (DEFENCE) ACT, 1958 


THE title of this Act, which came into force on the day on 
which it was passed, the 7th July, 1958, is reminiscent of the 
kind of legislation with which we were more familiar ten years 
ago than we are to-day, and brings unhappy memories with it. 
But to put this statute in the same category as, e.g., the 
Requisitioned Land and War Works Acts, 1945 and 1948, 
is to do it an injustice. Its main purpose is to put certain 
war-time powers still operative (some only technically) quietly 
to sleep ; and where it has seemed necessary to the adminis- 
tration, substituted powers have been enacted on a permanent 
basis. And the opportunity has been taken to tidy up certain 
ministerial powers, and to clear up doubts where, apparently, 
doubts have existed (the qualification is necessary to anyone 
who is not an expert in this kind of legislation, which often 
seems to create nothing but one vast fog of doubt). 


Defence Regulations revoked 


The Act, then, starts off bravely by providing that certain 
of the Defence (General) Regulations, 1939, shall cease to have 
effect at the end of 31st December, 1958, ‘“‘ if and so far as 
they remain in force on”’ that day (the fog is evidently so 
thick here that even the experts are not quite sure where 
they are). The regulations in question, as the title of the 
statute which does away with them will have indicated, are 
those of the greatest interest to the property lawyer. They 
are as follows :— 


Regulation 50 (Power to do work on land). 

Regulation 51 (Taking possession of land). 

Regulation 51A (Power to work minerals). 

Regulation 52 (Use of land for purposes of H.M. Forces). 
Regulation 85 (Entry upon, and inspection of, land). 


Facilities for manceuvres 


The next few sections of the Act deal with the use of land 
for manoeuvres and for training purposes. The Manceuvres 
Acts, 1897 and 1911, are considerably amended in detail, and 
from a reference to the expediency of the amendments “ for 
the purpose of facilitating the consolidation of the said Acts 
and this ’’ Act, a consolidating measure is evidently on the 
way. As against minor amendments, the substantial effect 
of the present Act is to enlarge the manceuvres commissions 
provided for by the Act of 1897 so that more interests can 
be represented, to provide for longer notice of manceuvres 
orders, and to give the service Ministries power to order the 
the use of land for short periods where the procedure by 
manceuvres order is inappropriate—e.g., so that land may be 
used for the encampment of persons in transit to or from a 
training area, or for signalling exercises. 


Stopping up and diversion of highways 

Powers to use land are nothing like as important to the 
lawyer as powers to acquire land, or rights over or in connection 
with land. Three sets of powers of the latter kind are conferred 
by this Act. First, there are powers to stop up or divert 
highways. Secondly, there are powers to prevent interference 
with certain defence installations. Lastly, there are powers 
to construct and maintain oil pipelines and oil installations. 
These are now permanent provisions, the main features being 
as follows. 

Two different powers to stop up or divert highways are 
conferred by the Act. Section 8 of the Act provides that the 
powers exercisable by the Minister of Transport under s. 49 of 
the Town and Country Planning Act, 1947, to stop up or 
divert a highway where he is satisfied that it is necessary to 
do so to enable land to be developed, shall also be exercisable 
where (i) the land is or is to be used by a service Ministry 
(including in this description the Ministry of Supply) for the 
purposes of a defence installation, or (ii) the land is used 
by a manufacturer of aircraft or an airfield in connection 
with the manufacture of aircraft for defence purposes. The 
Minister of Transport must in either case be satisfied that 
for the land to be used efficiently without danger to the public, 
a highway must be stopped up or diverted. Section 9 puts 
some gloss on the power of the Minister of Transport to 
stop up and divert highways under the Requisitioned 
Land, etc., Acts, e.g., by conferring on him a power (seemingly 
absent in the earlier Acts) to vary or revoke orders made 
under those Acts. It is not likely that these provisions will in 
practice have to be consulted very frequently in the ordinary 
course of a conveyancing practice. Questions about highways 
in investigating an ordinary title are confined to such matters 
as the responsibility for repair, it being assumed that what 
looks like a highway on the ground or on a map is usable by 
public at large. But cases arise, e.g., the purchase of a farm 
on the periphery of an airfield—where it may be prudent to 
investigate the possibility of a permanent order stopping up 
or diverting a highway being made under the new Act. The 
investigation should begin with an inquiry directed to the 
purchaser, to be followed up by an inquiry to the Minister 
of Transport, who, whatever the precise power which may 
be used may be, must be concerned in the making of an 
order. 


Prevention of interference with defence installations 

The next provisions of importance are to be found in ss. 10 
and 11. Under the former a Minister (which I think in 
practice will mean a Minister in charge of a service Ministry) 
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has power to order an occupier of land to remove, re-site or 
reduce the height of any one of a number of specitied objects 
if it appears to the Minister that the object, being situated 
within two miles of an airfield used for defence purposes, is in 
such a position or of such a height as to interfere with the use 
of the airfield. The objects within the scope of this provision 
are: trees, hedges, fences, poles, masts, cables, wires, walls 
(other than a wall forming part of a roofed structure) and 
movable structures. There are provisions for action to be 
taken in default of compliance with an order, and, of course, 
for compensation ; the latter seem to be reasonably wide. 
It is expressly provided that the taking of any action required 
by an order under this section shall not subject any person 
to any liability by reason of any enactment, covenant or 
agreement prohibiting or restricting the taking of that action. 
Section 10 deals with the prevention of obstructions to airfields. 
Section 11 contains similar provisions for the prevention of 
interference with the operation for defence purposes of any 
electrical apparatus for affording navigational aid to aircraft 
or for communicating with, guiding or locating aircraft or 
missiles. In this case the description of objects coming within 
the scope of an order is enlarged to include, as well as the 
objects already enumerated, objects and certain parts of 
buildings made wholly or mainly of metal. 

Some land, e.g., land in a large built-up area, cannot be 
affected by s. 10, but one can hardly take a chance with s. 11, 
and safety and convenience together seem to indicate that a 
composite inquiry should now be directed to the vendor of 
any land asking whether the land is, or is likely to be, to the 
vendor’s knowledge, the subject of an order made under either 
of these sections. 


Laying of oil pipelines, etc. 

The powers relating to oil pipelines and _ installations 
conferred by the Act fall into two parts. First come certain 
modifications and extensions of the similar provisions contained 
in the Requisitioned Land, etc., Acts, notably an extension 
of s. 12 of the Act of 1948. Under that section the Minister 
of Works is empowered to maintain and use oil pipelines and 
works accessory thereto on land which had not been acquired 
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for that purpose, but under s. 14 of that Act this power could 
not be exercised alter 31st December, 1949, unless the rights 
conferred by s. 12 had been registered as a local land charge. 
This date has now been altered to 31st December, 1960, thus 
in effect reviving a spent power. Much more important is a 
whole new code for making orders, called ‘‘ wayleave orders,”’ 
which will have the effect, without further assurance, of vesting 
in the appropriate Minister the right (a) to lay oil pipelines 
and to install or construct works accessory thereto, under or 
above the surface of land, and (0) to use such pipelines or works 
for any purpose appearing to be expedient and not inconsistent 
with the purposes for which the order was made. The Ministers 
empowered to make wayleave orders are, in effect, the Ministers 
in charge of the service departments, for defence purposes, and 
the Minister of Power, ‘‘ for the purpose of the provision and 
maintenance of facilities which in his opinion are essential 
for the defence of the realm.’’ Nothing could well be wider 
than that. Powers to enter on land, and to protect works by 
prohibition of building within certain limits, are then conferred 
in some detail. Compensation is payable in respect of the 
land affected. 

But this part of this Act follows the 1948 Act in requiring 
registration as a condition of the enforceability of a wayleave 
order against a purchaser. Registration is to be as a local 
land charge (see p. 606, ante), and either an actual order 
or a draft order may be registered, the latter being registrable 
after certain notices have been given. Notice of the application 
or of the registration is necessary to bind an owner, lessee or 
occupier of the land. In view of this requirement, a purchaser 
of land will not be taken unawares by a wayleave order ; but 
to ensure the earliest possible notification a preliminary 
inquiry may perhaps be usefully added to the usual printed 
form, asking whether the land or any part of it is affected 
by a wayleave order, or any proposal to make a wayleave 
order, under this Act. 

I think that I have mentioned all the parts of this Act 
of immediate concern to the practitioner investigating title. 
A full summary of the Act, many of the provisions of which 
are fine examples of referential legislation at its most turgid, 
would be outside the scope of this Diary. “ABC” 


Landlord and Tenant Notebook 


BUSINESS USER ONLY 


A NUMBER of issues were raised in City & Westminster 
Properties (1934), Lid. v. Mudd [1958] 3 W.L.R. 312; ante, 
p. 582 (C.A.), a case in which the defendant tenant might be 
said to have lost every battle except the last one ; and that 
battle, and the last but one (concerning issues of equitable 
estoppel and the effect of a promise to forbear), it is hoped to 
deal with in a separate article. 

The action was for forfeiture. The premises—and their 
nature was decisive of one issue—were part of a building in 
the metropolitan borough of St. Marylebone ; a four-storeyed 
block of flats, the ground floor consisting of four shops each 
with a back room and let with its basement. The premises 
claimed were one such entity. 

While geography proved more important than history, it 
may be mentioned that the defendant, an antique dealer, 
had first held a three years’ tenancy, not evidenced by writing, 
from 1941 to 1944 and that during that period he was engaged in 
civil defence activities and—the report says—was “‘allowed to” 


sleep in the back room; and during that period he made a 
room in the basement into a sitting-room. In 1944 he took 
a three years’ lease from Ladyday of that year, covenanting 
not to use the premises except as his shop for the purposes 
of his business as an antique dealer, and not to do or suffer 
anything to be done which might render them liable to be 
assessed as a dwelling-house. And during this period he 
fitted up another basement room as a dining-room, installed 
an electric cooker in the front area and a water heater in 
the lavatory. The plaintiff landlords, Harman, J., found, 
knew that he slept on the ground floor from time to time, 
but not that the property was his principal or only residence. 

Negotiations for the lease which it was sought to forfeit 
began in January, 1947, and were protracted, the lease not 
being executed till 10th February, 1948. In May, 1947, a 
draft lease was sent to the tenant ; term, fourteen years from 
Ladyday, 1947 ; aprogressive rent ; some repairing covenants ; 
and a lessee’s covenant “ to use the demised premises as and 
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for showrooms, workrooms and offices only and not to use 
exercise or carry on or permit to be carried on in or upon the 
said premises or any part thereof the trades or businesses 
of . . . and not to permit or suffer the demised premises or 
any part thereof to be used as a place for lodging, dwelling 
or sleeping.” The tenant agreed the repairing terms and 
rent, but then nothing happened till August, when he instructed 
his solicitors who in October returned the draft with the 
‘not to permit .. . as a place for lodging,” etc., struck out. 
They explained, in a covering letter, that their client had 
lived on the premises, had fitted them out as a residence, 
and could not obtain burglary insurance for his antiques 
if he did not live there. The landlords’ solicitors insisted on 
the words being retained, urging that the user might otherwise 
bring the letting within the Rent Restrictions Acts. The 
tenant’s solicitors then asked for an assurance that the land- 
lords would take no steps to prevent the client from using 
the premises for residential purposes, expressing the view 
that the Acts referred to would not apply. 

The assurance was not forthcoming, but some time after 
this the landlords’ property manager told the tenant over 
the telephone that if he would sign the lease the landlords 
would make no objection to his continuing to reside on the 
premises ; the effect of this conversation, and a question 
of equitable estoppel, which arose, will not be dealt with 
in the present article. For before those questions were 
reached, there was much argument about the construction 
of the lease, which the tenant had executed—but which was 
found not to contain the words expressly excluding lodging 
and dwelling and sleeping ! 


The actual use 


During the years that followed, the tenant continued to 
reside in the premises, and visits made by the property 
manager and by one of the landlords’ directors in connection 
with war damage repairs in 1950 must have made them 
aware of this use. But when in June, 1953, the tenant 
(who had been there since 1941) asked for consent to the 
installing of a bath, this was refused on the ground that the 
premises were “let solely for business purposes, as clearly 
defined in the lease ’’—the quotation is from a letter written 
by the property manager. But nothing else happened till 
May, 1956 (it may or may not be significant that Pt. II of 
the Landlord and Tenant Act, 1954, had come into operation 
by then), when the tenant asked for a new, twenty-one years’, 
lease. In the course of the negotiations the landlords’ 
managing director visited the premises, noticed “ signs of 
residence ’’ and asked the tenant whether he was living there : 
the tenant replied he was and why should he not. The writ 
was then issued, claiming forfeiture. 


Construction 

Called upon the construe the words “ to use the demised 
premises as and for showrooms, workrooms and_ offices 
only,” Harman, J., first declined to take into consideration 
the user under earlier tenancies: it was not permissible to 
look into the past history of the matter for the purpose of 
construing the covenant. 

The learned judge likewise rejected the proposition that the 
words which had been struck out could influence construction : 
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such an approach might be permissible in commercial cases 
concerning printed forms, but Inglis v. Buttery (1878), 3 App. 
Cas. 552, was sufficient authority for ignoring what had, by 
the intention of the parties, been deleted. 


Nature of the property 


But, when history had been left out of account, considerable 
importance was attached to the “ nature of the subject-matter 
of the covenant.”” In Levermore v. Jobey [1956] 1 W.L.R. 
697 (C.A.), Danckwerts, J., made the succinct statement : 
“A lease is not intended to be either a mental exercise or an 
essay in literature ; it is a practical document dealing with a 
practical situation. Therefore, it is right to look and see 
what is the property with which the document is dealing ”’ ; 
an observation to which I last made some reference in our 
issue of 28th December last (101 Sor. J. 987), also quoting 
Jenkins, L.J.s’ judgment in that case, where the learned 
lord justice said: “ . . . it is permissible for the court, and indeed 
obligatory on the court, to pay regard to the surrounding 
circumstances with reference to which the lease was entered 
into, and in particular to look at the nature of the subject- 
matter of the letting.” Harman, J., now cited this passage ; 
but proceeded to distinguish the case in question and that of 
R. v. Brighton and Area Rent Tribunal; ex parte Slaughter 
'1954) 1 O.B. 446. 

The latter came close to supporting the tenant’s case, 
for the tenant concerned actually succeeded in establishing 
that a rent tribunal had jurisdiction under the Landlord and 
Tenant (Rent Control) Act, 1949, s. 1, in the face of a 
covenant that he would “not use the demised premises or 
any part thereof save as a shop only nor permit the demised 
premises or any part thereof to be used otherwise than for the 
business of a... greengrocer.’’ But the premises concerned 
were a shop with flat above, and it was held that it would 
be “absurd” to construe the covenant as prohibiting him 
from residing in the flat, which would mean that the whole 
of the upper part of the property would be as good as 
sterilised. 

But, in City & Westminster Properties (1934), Ltd. v. Mudd, 
as Harman, J., put it: ‘‘ This shop and basement are not, 
on the face of it, suitable for a dwelling-house. They con- 
stitute in effect one pf four lock-up shops. They are adapted 
for shopkeeping.”” Thus, the landlords succeeded on that 
point. 


The promise 


The issue on which they finally lost, that of enforceability 
of a promise not to enforce the prohibition, is one of wider 
interest ; the judgment illustrates an important trend of the 
common law, and is appropriate to a separate article. 
But, in so far as it affects landlord and tenant, there is one 
point to which this Notebook may usefully call attention. 
It is the frequent use in the judgment of the adjective 
“personal”? and the adverb ‘ personally.’’ Thus, one 
should not run away with the idea that a tenant who signs 
a lease on the strength of a promise that some particular 
covenant will not be enforced against him can pass on that 
privilege to an assignee as if it were the benefit of a covenant 
relating to the land (Law of Property Act, 1925, s. 78). 

R. B. 





Mr. GERALD CROASDELL, solicitor, has been appointed general 
secretary of British Actors’ Equity Association in succession to 
the late Mr. Gordon Sandison. 


Mr. W. P. Farnrieip has been appointed clerk to the Justices 
for the Petty Sessional Division at Sherborne in succession to 
the late Mr. J. Ff. Hatchard. 
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CONFERENCES 


[From “ Brief to Counsel,” by Henry Cecil, with a foreword by the Honourable Mr. Justice Devlin ; 
to be published by Michael Joseph at 12s. 6d. on 1st September] 


CONFERENCES are normally of three kinds. There is the 
conference when the managing clerk of the solicitors who are 
briefing you just drops in for a quick piece of advice. 


“ Sorry to trouble you, Mr. Green, but we’re having difficulty 
in getting hold of one of the witnesses—Mr. Skewbald. 
Wondered if you could do without him ? ” 


It is a case where the plaintiff is claiming damages for 
fraud from a motor-car dealer. Mr. Skewbald is the gentleman 
who actually sold the car to the plaintiff. The car broke down 
within half an hour of its being sold. Mr. Skewbald, who is 
no longer in your client’s employ, is alleged to have said all 
sorts of nice things about the car, in consequence of which 
the plaintiff is saying all sorts of less nice things about 
Mr. Skewbald. If you are going to fight the case at all 
Mr. Skewbald is an essential witness. 


’ 


“T’m afraid we shall have to have him,” you say. 
you know that. 


Even 
“T told my principal you’d say that,” says the managing 
clerk. “‘ We've got to have him,’ I said. ‘‘ Well, go and see 
Mr. Green about it,” he said. ‘‘ Not much use having him 
if he doesn’t want to come.”’ ‘“ He’ll have to tell the truth in 
the witness box,” I said. ‘If he knows what it is,’’ my 
principal said. ‘‘ Which might mean anything, mightn’t it ? ”’ 

“Well,” you say, “the plaintiff is going to say that 
Mr. Skewbald said the car was in perfect condition and was a 
1949 model, whereas it was in fact a 1940 model and as far 
as I can see in very imperfect condition. If we don’t call 
Mr. Skewbe!d to say that he said nothing of the kind we’re 
sunk.” 


“Exactly what I said, Mr. Green, exactly what I said.” 
He pauses a moment. ‘‘ D’you think we ought to settle the 
action, Mr. Green ? ”’ 


You can now see your only chance of a brief in three months 
disappearing. All the same, unfalteringly, you say : 


“Tf you can’t get Mr. Skewbald, you'll have to settle.” 


It’s painful, but it has to be done. If the case is settled 
after the brief has been delivered counsel is entitled to his fee, 
whether the case is settled or not. Your brief has not been 
delivered, but tradition is too strong for you. It is traditional 
at the Bar (and the tradition is only broken by an odd few 
practitioners of doubtful repute) that counsel does everything 
he can to save his client money, even at the expense of his own 
pocket. No reputable counsel tries to keep a case going in 
order to earn fees. Often what could turn out to be a very 
heavy case entitling counsel to large fees is settled at a very 
early stage on the advice of counsel. Lawyers are not 
popular among the public as a whole, but there is no doubt 
whatever but that all reputable barristers and solicitors do 
everything they can to save their clients from litigation and 
expense. 

“ Very well,’’ says the managing clerk, “ I'll tell my principal 
what you say—but it’s only what I told him.” 

That is what might be called the unofficial conference or 
“a word.” Your clerk will not charge a fee for it. Not at 
this stage, anyway. 

Then there is the pre-arranged conference without the 
client. This is attended by the solicitor or his managing 


clerk or both. Don’t forget that in litigation the solicitor’s 
managing clerk is a very important person to you. In your 
early days many of them will terrify you into doing all sorts 
of things which should be against your better judgment. 
Try not to give in. But the only things which can give you 
confidence are experience and knowledge. Only time can 
give you the former, but you can do a good deal yourself to 
acquire the latter. Don’t be led into agreeing with a pro- 
position unless you know it’s right. Either look it up then 
and there or say that you'll do so later. Suppose, for example, 
you're having a conference about a case in the county court. 
Your solicitor client says :— 

“ Well, they're not relying on breach of warranty in their 
defence. So they won’t be able to, unless the judge gives 
them leave to amend. And I can’t see him doing that at 
that late stage, can you, Mr. Green?” 

Well, to begin with, you’ve no idea whether the judge will 
or will not give leave to amend in any particular case at any 
particular time. Such knowledge can only come from 
experience. But have you looked up the provisions in the 
county court rules about defences and amendments and so 
forth? The chances are that you have not. If you had, 
you would have discovered that a defendant is entitled to 
rely on any defence at the trial, whether he has put it in 
his written defence or not. All the judge can do is to adjourn 
the case and order the defendant to pay the costs. He 
cannot refuse to let him rely on the new defence. Supposing, 
then, you had agreed with your solicitor and said—as many 
practitioners would have done :— 

“Well, of course, it is a question of discretion. 
guarantee that the judge won't give him leave.”’ 


Later on in court the defendant seeks to rely on breach of 
warranty. You leap to your feet: 

“But, your Honour, he hasn’t pleaded breach of warranty.”’ 

“Well, he’s relying on it now,” says Judge Twist. 

“ But as a matter of discretion, your Honour,”’ you say, 
“T ask you to say that he shall not be allowed to do so.” 

“Tt’s not a matter of discretion at all, Mr. Green,’’ says 
the judge. 


I can’t 


Probably you say: 

“T submit it is, your Honour.” 

If you do—the judge sighs and says : 

“Have you ever looked at Order 9, rule 8, Mr. Green? If not, 
I suggest you do so.” 

Not a very pretty picture on your first appearance in 
court for this particular solicitor. How much better to have 
looked up the rules at the conference and found out about it. 
But very few young barristers do. A good many practitioners 
in the county court are wholly unaware of the existence of 
Ord. 9, r. 8. Look it up. 

It is quite true that to look up something during a con- 
ference may delay matters, and in your early days you may 
feel awkward doing it under the eye of your solicitor. But 
that can’t be helped. Think how much more awkward it 
may be in court later,on if you don’t. Experienced prac- 
titioners never mind looking up points in the presence of 
their clients. 
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Then there is the conference with the lay client. In a case 
where there is a serious issue of fact this conference is of 
great importance, and you should cross-examine your client 
thoroughly—putting all the questions you think might be put 
by counsel on the other side when cross-examining. But 
do it pleasantly, or your client may ask : 


““ Are you on my side, or on theirs ? ” 
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If, as a result of your cross-examination, you discover that 
your case is really hopeless, you should advise your clients 
accordingly and tell them to settle it as best they can. If 
your client actually admits that his former version was untrue 
and his claim or defence, as the case may be, is without 
foundation, then, of course, you cannot go on with the case. 


© Henry Ceci 1958. 


HERE AND THERE 


STAYING THE COURSE 

Ar the end of the Trinity sittings The Times addressed to 
the top people a first leader of a column and a bit about the 
hypothetical filling of a hypothetical vacancy in the office of 
Lord Chief Justice. The principles to be followed it pro- 
mulgated, as the saying is, “‘ in no uncertain terms ”’ and with 
a profound seriousness. The burden of its theme, expressed, 
of course, in appropriately majestic language, was: ‘‘ May 
the best man win.”’ After so illustrious an example we, in our 
humbler way, may perhaps be permitted a tentative incursion 
into the same territory. The race for the Lord Chief Justice’s 
place must surely have been the longest, slowest and oddest 
in judicial history. Round and round the course the horses 
have been pounding for several years now, with the winning 
post not even in sight. The Temple and Fleet Street tipsters 
and bookmakers have been passing slips and shouting the odds 
with unwearied and unabashed confidence and, all the time, 
the Lord Chief Justice was alive, active and not even ailing. 
When all the “usually well-informed sources ’’ proved so 
wildly inaccurate over so long a period, the interest yet 
remained in watching the horses. Right at the start of the 
race Sir Hartley Shawcross seemed to lead the ficld ; everyone 
who was in the know was confidently tipping him as the “ hot 
favourite.’’ Yet now, if you scan the distant horizon with 
vour field glasses, you may see him, like Ferdinand the Bull 
in the story, sitting smelling the flowers, or so it would seem 
from a recent newspaper headline (not in The Times) : “ Now 
Sir Hartley is Selling Sweet Peas ”’ ; below is an idyllic story 
of flower and vegetable marketing from a Sussex mansion. 
More recently the leaders of the field (or so we were given to 
understand) were Parker, L.J., Devlin, J., and, of course, the 
Attorney-General, and all three have been the subject of an 
unusual amount of wishful writing and talking. It is all very 
well to talk about appointing the Lord Chief Justice (or, 
indeed, any judge) on “ merit ’’ alone, but opinions vary widely 
as to what is meritorious. Do you want a stout upholder of 
tradition and continuity or a bold innovator? <A profound 
lawyer or a strong, determined personality? Would you 
prefer him patient or swift?) A smooth administrator or an 
adept at court work? You won't get all those qualities in 
one man, and you must make do on a balance of merits. 


PAST APPOINTMENTS 
THE appointments to the Chief Justiceship during the past 
sixty years afford no sure guidance to where the choice 


In The Law Society’s Intermediate Examination, Trust 
Accounts and Book-keeping Portion, held on 26th and 27th June, 
204 of the 397 candidates passed, five of them with 
distinction. The Council have awarded the Herbert Ruse Prize 


to Richard Gordon Smithson. In the Final Examination held on 


(whenever it may become necessary to make a choice) may 
fall. At the time of their appointments Lord Goddard and 
Lord Russell of Killowen were Lords of Appeal; Lord 
Alverstone was Master of the Rolls; Lord Trevethin was a 
King’s Bench judge; Lord Hewart and Lord Reading were 
in office as Attorney-General. The last two appointments did 
not escape some criticism at the time. Whatever may be 
the rights and wrongs of the complex and controversial 
‘‘ Marconi scandal,” the shadow of it still lay over Rufus Isaacs 
(as he then was), and when he was chosen in 1913 The Times 
expressed regret that the controversy had “‘ brought hesitation 
and discord into what would otherwise have been a unanimous 
chorus of approval.’’ At his swearing-in Lord Chancellor 
Haldane was concluding a speech welcoming the new Chief 
Justice and praising his predecessor, when a venerable member 
of the Bar said loudly : ‘‘ Speak for yourself, Lord Haldane.” 
Unfortunately for his intended shaft at Lord Reading, his 
timing was all wrong. Being very deaf, he had not realised 
that at the moment of his ejaculation the Lord Chancellor was 
speaking of Lord Alverstone. At the swearing-in of Lord 
Hewart also, there was a momentary interruption which has 
passed into the folklore of the Bar. When Lord Reading 
ceased to be Chief Justice in 1921 the Government needed 
Sir Gordon Hewart’s services too badly to be able to release 
him from the Attorney-Generalship and yet wished to keep 
alive his chance of eventually succeeding to the higher office. 
Accordingly, the elderly Lawrence, J., the third senior King’s 
Bench puisne, was appointed Chief Justice and made Lord 
Trevethin. What exactly was the understanding on which he 
accepted has never been officially revealed, but it is certain 
that next year when the Government at last began to totter 
and Hewart was poised for a leap to higher things, he vanished 
from the Bench with the speed and suddenness of one 
disappearing through a trap-door. Immediately on his 
resignation being published, Hewart stepped into his place. 
At his swearing-in the new Attorney-General made a com- 
plimentary speech saying that he would surely combine all 
the attributes of his great predecessors, the force of Lord 
Russell of Killowen, the industry of Lord Alverstone, the 
versatility of Lord Reading. Voice from the Bar: ‘ And the 
resignation of Lord Trevethin.”’ The voice is said to have been 
that of Theobald Mathew, the popular and ironical author of 
the ‘“‘ Forensic Fables.” 
RICHARD ROE 


16th, 17th, 18th and 19th June, 284 of the 527 candidates passed. 
The Council have awarded the Edmund Thomas Child Prize 
to John Michael Wheeldon, LL.B., Sheffield, and the John 
Mackrell Prize to Anthony James Morton Baker, B.A., LL.B., 
Cantab. 
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A Survey of Investment 
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LVAGE 


Kennedy is everywhere accepted as the great standard work on civil salvage. It is of unrivalled 
authority in the courts and at arbitration, and of infinite value to the shipping community 
of the world. 

Kennedy has always been renowned not only for its authoritative statements of principle but 
also for its value as a case-book. It has now undergone the most thorough overhaul and 
modernisation, and this new edition marks a great increase in condensations of modern cases 
and verbatim quotations from judgments, up to and including 1958. 

The new Kennedy will remain the leading authority on this exceptionally interesting and 


a Fourth edition by K. C. McGUFFIE £5 7s. 6d. post paid 


THE LIBRARY OF SHIPPING LAW 


CRIME 


Publishers like to believe their books are indispensable. It is therefore gratifying to be told 
so. Of the tenth edition the Law Society's Gazette said : ** Indispensable to all who practise 
in the criminal courts,” and the Australian Law Journal : “* Indispensable to the practising 
criminal advocate.” The eleventh edition is even better. 


Eleventh edition by J. W. CECIL TURNER 
Two volumes £10 15s. post paid 


This book is packed with ideas on how best to invest your money. For the orthodox there 
are chapters on stocks and shares, property, insurance, which present a number of new 
ideas. For the unorthodox there are hosts of suggestions about pictures, furniture, silver, 
jewellery, glass, coins, stamps and books. Even the wine-lover is catered for in this brilliant 
and original book. 

Mr. Milton Grundy, who has assembled a team of experts, has himself contributed a*most 
useful introduction about the tax factors which have to be taken into account when making 


——— Edited by MILTON GRUNDY 18s. 6d. post paid 


—that month after month CURRENT LAW records the amounts of damages in cases of 
personal injury and death. 
This information is not available elsewhere. 


It is essential when it comes to giving advice on what to accept by way of settlement. 


2 & 3 Chancery Lane, London, W.C.2 
SONS 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, “ The Solicitors’ Journal,” 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 

1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 

2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender's name and 
address on a separate sheet. 

3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Improvement Grant—Rent Limit—Scopre or 1957 Act 

QV. We are acting for a client who has purchased a property 
which has been derelict for a long time and is converting it 
into two separate parts with the assistance of two grants 


from the local authority under the Housing Act, 1949. He 
intends to reside in one part and let off the other part. The 
rateable value of each part will probably be under £30. The 


local authority are contending that if our client accepts this 
grant, they are entitled to fix the rent, whether he lets it 
furnished or unfurnished, and they say that this rent must be 
the appropriate rent as laid down by the Rent Act, 1957, and 
they quote in support of this view s. 20 of the Rent Act, 1957. 
It is true that this section would appear to fix the rent of 
premises constructed with the aid of an approved grant 
under the Housing Act, 1949, to the rent limit fixed by the 
Rent Act, 1957. Our reply to the local authority’s contention 
is that s. 20 of the Rent Act, 1957, is not applicable in this 
case as the new dwelling does not fall within the scope of the 
Rent Act, 1957, in so far as the dwelling-house was not let 
at the relevant date, and, if the dwelling-house is let furnished 
by our client, the rent limit would not apply as furnished 
houses are decontrolled by the Rent Act, 1957. Surely the 
rent limit fixed under the Rent Act, 1957, is not applicable 
to a letting which would not fall within the scope of the Rent 
Act, 1957. 

A. In our opinion the contention of the local authority is 
correct. Under the provisions of s. 23 of the Housing Act, 
1949, as amended by s. 20 of the Rent Act, 1957, where an 
improvement grant has been given in respect of premises 
then for twenty years after the completion of the improvement 
the rent must not exceed the rent limit ascertained in 
accordance with the terms of the Rent Act, 1957. It is 
immaterial whether the premises are controlled or not ; 
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PROBLEMS 


indeed, s. 20 (3) of the 1957 Act applies the same procedure 
for ascertaining the rents for premises which are not 
controlled as for those which are. The 1957 Act deals not 
only with rent control in its popular sense, but also with the 
other aspects of landlord and tenant law. The Housing Act 
provisions relate to all dwellings in respect of which improve- 
ment grants have been given, and the rents of those premises 
must be ascertained as therein laid down, irtespective of 
whether the Rent Acts apply or whether the premises are let 





furnished or unfurnished. 


Schedule IV—THREE-YEAR AGREEMENTS—PROVISION 
DETERMINATION OF TENANCY ON TENANT'S DEATH 
Q. Paragraph 4 of Sched. IV to the Rent Act, 1957, 
provides that if a landlord and tenant agree on a new tenancy, 
“being a tenancy not expiring or terminable by notice to 
quit given by the landlord earlier than three years from the 
commencement thereof,” then paras. 2 and 3 of that Schedule 
shall not apply. Our client wishes to grant a tenancy for 
three years with a proviso that it shall be determinable upon 
the death of the tenant. It seems to us that some distinction | 
is made between a tenancy which expires and one which is 7 
determinable and that accordingly if such a provision is 
included it will be valid, since if the tenant dies within the} 
three-year period the agreement will not ‘ expire’ nor will 
it come to an end by a notice to quit given by the landlord. 
Do you agree ? 
A. Although the Rent Act, 1957, does not repeat the} 
somewhat comprehensive definition of ; 


FOR 


ere 


“notice to quit "| 
found in the Landlord and Tenant Act, 1954, and does not 
define the expression at all, we consider that the effect of a} 
proviso making the tenancy determinable might, having | 
regard to the object of Sched. IV, be arguable. We suggest j 
that a safer method of seeking to achieve the object would be | 
revival of the “ term dependent on a contingency ”’ device, 
the tenancy being “‘ for three years if . . . [the tenant] so live ” 
(see Brudnel’s Case (1591), 5 Co. Rep. 9a; Hughes and 
Crowther’s Case (1610), 3 Co. Rep. 66). We agree that the 
question whether such a tenancy was one “ not expiring . . . 
earlier than three years from the commencement thereof” 
would also be arguable, but in our view it would be less arguable 
than the question whether a notice determining the tenancy 
was a notice to quit. The only other device which has 
occurred to us would be the inclusion of a covenant by a 
tenant to reside personally in the dwelling-house, but we 
doubt whether this would achieve the desired effect if he left | 
the tenancy to someone, e.g., his widow, prepared so e 


99 Sot. J. 398). 


“THE SOLICITORS’ JOURNAL,” 21st AUGUST, 1858 


On the 21st August, 1858, THe SoLicirors’ JOURNAL contained 
the following report : ‘‘ In the afternoon of Monday, the 16th inst., 
the ceremony of laying the foundation stone of a new law library 
was performed in the grounds of the Middle Temple by 
Sir Fortunatus Dwarris . The building from the design of 
Mr. Abraham . consists of two lofty storeys of chambers 
separated by fire-proof arched ceilings and above these a library 
97 feet long by 42 feet wide and 60 feet high to the roof, which 
will be constructed with equilateral principals of rich open tracery. 
The building will be in the perpendicular Gothic style of the time 
of Henry VII and its exterior dimensions will be 117 feet in 
length, 53 feet wide on the buttresses and nearly 100 feet from the 
ground-line to the crest of the roof. There will be also a handsome 
oriel window projecting 11 feet 5 inches towards the river and 
the whole of the fittings will be in harmony with the old Hall 
as regards the rich open tracery. The library will be approached 
by a circular stone staircase in an octagonal tower at the north 


reside (see Lloyds Bank, Ltd. v. Jones {1955} 3 W.L.R. 3; 
J 


end of the building. The following is the address of Sir. F. W. 

Dwarris, the Treasurer : A law library was not only like 
other collections of books, an accumulation of literary treasures 
of ages; it was more. Nothing... traced the history ol 
progress like a law library. It was the best progressometer in 


the world First, it contained (or ought to contain) the 
laws of all ages and of all countries . Next .. . it showed 
the application of those laws in tens of thousands ol 


adjudged cases. All good and evil . . . all men’s proceedings 
were preserved there, with all their actions, deeds and wills . . - 
We were always hearing now . . . of the ‘ march of intellect * but 
morality was treated as subordinate and dependent on the 
intellect ; such was not the case in the law library . . . He would 
impress upon them that it is in the union of sound science with 
pure morality that we must find the highest improvements 0! 
which the institutions of the law, and the law itself, are 
susceptible.” 
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NOTES OF CASES 


The Notes of Cases in this issue are published by 


arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


SUBSIDIARY COMPANY: OPPRESSION OF 
MINORITY SHAREHOLDERS: REMEDY 
Scottish Co-operative Wholesale Society, Ltd. v. Meyer 
and Another 
Viscount Simonds, Lord Morton of Henryton, Lord Keith of 
Avonholm and Lord Denning 
24th July, 1958 

Appeal from the First Division of the Court of Session (/1957] 
S.C. 110). 

By s. 210 of the Companies Act, 1948: ‘ (1) Any member of a 
company who complains that the affairs . . . are being conducted 
in a manner oppressive to some part of the members (including 
himself) . . . may make an application to the court by petition 
for an order under this section. (2) If on any such petition the 
court is of opinion—(a) that the company’s affairs are being 
conducted as aforesaid ; and (b) that to wind up the company 
would unfairly prejudice that part of the members, but otherwise 
the facts would justify the making of a winding-up order on the 
ground that it was just and equitable that the company should 
be wound up; the court may, with a view to bringing to an end 
the matters complained of, make such order as it thinks fit, 
whether for regulating the conduct of the company’s affairs in 
future, or for the purchase of the shares of any members of the 
company by other members of the company or by the company 

.’ In 1946 a co-operative wholesale society formed a sub- 
sidiary company to enable it to participate in the manufacture 
and sale of rayon materials and get licences to manufacture 
rayon cloth, the production of which was then controlled and 
remained controlled until 1952. The two respondents were 
appointed joint managing directors of the company, which was 
dependent on their skill, knowledge and experience and on their 
connections with the trade, and, because of these, licences were 
granted. The company’s capital consisted of 20,000 shares of 
{1 each, 7,900 of which were issued. The respondents acquired 
3,450 and 450 respectively, and the society acquired 4,000, 
appointing as directors three nominees, who were also members 
of its own board. The company traded successfully for several 
years and earned substantial profits. In 1951 the society sought 
to purchase from the respondents their shares at less than their 
true value, but the suggestion was rejected. The society dropped 
the attempt but adopted a policy of forcing down the value of the 
company’s shares by transferring its business to a new depart- 
ment within its own organisation. The nominee directors, 
though aware of this policy, did not inform the respondents and 
did nothing to extricate the company from its difficulties, but 
promoted the society’s plans. In consequence the company’s 
business came virtually to a standstill and the value of its shares 
was greatly reduced. In 1953 the respondents presented a 
petition under s. 210 for an order on the society to purchase the 
whole of their shares at a price based on their previous value or 
such other price as the court might think fit. The First Division 
of the Court of Session gave judgment for the respondents. The 
Society appealed to the House of Lords. 

ViscouNT SIMONDs said that he was in full agreement with 
the judges of the court below both in their findings of fact and 
conclusions of law. The arrangement between the respondents 
and the appellant society demanded the utmost good faith on 
both sides and the lack of it on the part of the society led to this 
discreditable tale. In 1951 the society proposed to purchase 
some of the respondents’ shares at par, whereas they were valued 
at {6 Os. 11d. a share. Foiled in the attempt to obtain a grossly 
unfair advantage of the respondents, the society determined to 
seize any opportunity of procuring for itself the benefit of the 
trade which had been largely built up by their efforts. The 
respondents petitioned the court for relief under s. 210. It was 
common ground that at the date of the presentation of the 
petition it was just and equitable that the company should be 
wound up. It could hardly be denied that to wind it up would 
unfairly prejudice the respondents. The only question was 
whether its affairs were being conducted in a manner oppressive 
to the respondents and, if so, whether the court ordained the 


appropriate remedy. If s. 210 was to be successfully invoked 
it was necessary to show, not only that there had been oppression 
of the minority shareholders of a company, but also that it had 
been the affairs of the company that had been conducted in an 
oppressive manner and to this point a large part of the appellant 
society’s argument was directed. It was incontrovertible that 
the society had behaved to the minority shareholders of the 
company in an oppressive manner. But it was said that the 
society did not conduct the affairs of the company in an oppressive 
manner. But it was not possible to separate the transactions 
of the society from those of the company. Because the society 
could not only use the ordinary weapons of commercial warfare 
but could also control from within the operations of the company, 
it was illegitimate to regard the conduct of the company’s affairs 
as a matter for which the society had no responsibility. His 
lordship agreed with what Lord President Cooper said on the 
first hearing of this case ({1954] S.C. 381, 391): ‘‘ In my view the 
section warrants the court in looking at the business realities of 
a situation and does not confine them to a narrow legalistic view. 
The truth is that, whenever a subsidiary is formed as in this 
case with an independent minority of shareholders, the parent 
company must, if it is engaged in the same class of business, accept 
as a result of having formed such a subsidiary an obligation so 
to conduct what are in a sense its own affairs as to deal fairly 
with its subsidiary.”” The present case was a glaring example of 
precisely the evil which Parliament intended to remedy. Some 
criticism had been made of the ruling given by the court. It 
was said that only that relief could be given which had as its 
object the ‘‘ bringing to an end of the matters complained of ”’ 
and that an order to purchase the respondents’ shares did not 
satisfy that condition. But the matter complained of was the 
oppression of the minority and they would no longer be oppressed 
and would cease to complain if the society purchased their shares. 
Finally, it was said that the court had not properly exercised its 
discretion in fixing a price of £3 15s. a share. Necessarily a 
price could not be scientifically assessed but there was no evidence 
that a wrong principle had been adopted. The appeal should 
be dismissed with costs. 

The other noble and learned lords agreed in dismissing the 
appeal. Appeal dismissed. 

APPEARANCES: fobertson, Q.C. (of the Scottish Bar), 
Bathurst, Q.C. (of the English Bar), and A. Johnston, Q.C. (of the 
Scottish Bar) (Martin & Co., for Gray, Muirhead & Carmichael, 
W.S., Edinburgh, and Keyden, Strang & Co., Glasgow) ; 
R. Johnston, Q.C., and O’Brien (both of the Scottish Bar) 
(Cole & Matthews, for Kinnear & Beatson, W.S., Edinburgh, 
and Wilson, Chalmers & Hendry, Glasgow). 


(Reported by F. Cowprr, Esq., Barrister-at-Law] [3 W.L.R. 409 


Court of Appeal 


ESTATE DUTY ON INTEREST IN 
EXECUTOR’S SALE TO LIFE TENANT: DATE 
FALLING INTO POSSESSION 
Fry v. Inland Revenue Commissioners 
Lord Evershed, M.R., Romer and Ormerod, L. J J. 
17th July, 1958 

Appeal from Danckwerts, J. ([1958] 2 W.L.R. 673 ; ante, p. 271). 

A testator died in 1918 and by his will settled a share of his 
residuary estate upon trust to pay the income thereof to his 
daughter, Mrs. Norah Cooke-Hurle, during her life, and after 
her death the capital was to be held on trusts for her issue and, 
in default thereof, for her brothers, the testator’s four sons. One 
of the four brothers, Conrad P. Fry, died in June, 1940, and his 
executors elected not to pay estate duty on his reversionary 
interest in his father’s estate at once, but to wait until it fell 
By an agreement dated 22nd June, 1954, 
Mrs. Cooke-Hurle purchased from the plaintiff, the surviving 
executor of Conrad’s will, ‘his reversionary share and the interests 
of her other brothers in their father’s residuary estate. The 
price paid for Conrad’s share was £39,750, based on an actuarial 


EXPECTANCY : 
OF 
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valuation on the footing that no estate duty would be payable 
under the testator’s will on Mrs. Cooke-Hurle’s death. The agree- 
ment provided for satisfaction of the purchase price by transfer 
of investments. Mrs. Cooke-Hurle was, at the date of the agree- 
ment, over eighty years old, a widow, and she had no children. 
The plaintiff took out a summons asking for a declaration as to 
whether a claim for estate duty on the value of the investments 
transferred to Mrs. Cooke-Hurle, in respect of Conrad’s share, 
should be made on the footing that his reversionary interest 
“fell into possession’ within the meaning of s. 7 (6) of the 
Finance Act, 1894, in 1954 at the date of the agreement, or 
whether duty would be payable at Mrs. Cooke-Hurle’s death, 
or whether no duty was or would ever be payable in respect 
thereof. Danckwerts, J., declared that the interest purchased 
by Mrs. Cooke-Hurle did not fall into possession in 1954 but 
would do so on her death, and that duty would then be payable 
on the value of the fund as then existing. The plaintiff appealed. 

Romer, L.J., delivering the reserved judgment of the Court of 
Appeal, said it had been conceded that, by reason of Mrs. Cooke- 
Hurle’s age, the case could be dealt with on the footing that 
Conrad’s interest was indefeasible and not contingent (thus 
distinguishing In ve O’Connor’s Estate [1931] 1 Ir.R. 98). It might 
fairly be assumed that the draftsman of the Act had not had 
this type of case in mind and the language used did not fit very 
well. It could not be said that either of the two first suggested 
meanings was plainly wrong, and, applying Lord Reid’s obser- 
vation in Coutts & Co. v. Inland Revenue Commissioners [1953] 
A.C. 267, 281, regard should be had to the results of adopting 
each of the alternatives. If the Crown’s submission was accepted, 
duty might not be payable for many years and would then be 
exigible on the whole fund as then existing. Until then the 
executors would not know how much they might have to pay or 
when, and they might ultimately have to pay more than they 
had received on the sale of the interest. Further, it might be 
virtually impossible to ascertain at that date of what the fund 
consisted and what its then value was. The plaintiff’s view that 


duty was payable at the date of the agreement was preferable 


in its results and effect should be given to it. The second question 
was as to the basis of valuation. Where the option to defer 
payment of duty had been exercised duty was payable on the 
interest when it had fallen into possession and the Crown sub- 
mitted that that meant the whole fund and not merely the 
reversionary interest. Logically, there was much to say for that 
view, but it could lead to the most unexpected and inequitable 
results and the other view was again preferable. What became 
subject to duty was that which Mrs. Cooke-Hurle had bought ; 
it was that which had to be valued and not the aggregate of that 
and her own life interest. 

APPEARANCES: J. Pennycuick, Q.C., and R. Cozens-Hardy Horne 
(Rider, Heaton, Meredith & Mills, for Osborne, Ward, Vassall, Abbot 
& Co., Bristol); R.O. Wilberforce, Q.C., and E. B. Stamp (Solicitor 
of Inland Revenue). 


{Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


CHARITY: DEVISE: INCOME TO BE APPLIED “ FOR 
THE GENERAL BENEFIT AND GENERAL WELFARE 
OF CHILDREN ” IN LOCAL AUTHORITY’S HOME 
In re Cole; Westminster Bank, Ltd. v. Moore and Another 
Lord Evershed, M.R., Romer and Ormerod, L.JJ. 17th July, 1958 


Appeal from Harman, J. 

The East Sussex County Council maintained ‘‘ Southdown 
House,’”’ Seaford, under the power conferred by s. 15 of the 
Children Act, 1948, as a home for the accommodation of children 
committed to their care. A testator, by cl. 6 of his will, devised 
to his trustees two freehold houses upon trust to apply the income 
therefrom “‘ for the general benefit and general welfare of the 
children for the time being in Southdown House... as a 
small token of my appreciation of the work carried on at such 
home,” with a provision that, if the house should cease to be 
used, the income should be used at the council’s discretion for 
the ‘‘ benefit of the children in other homes for children ’’ carried 
on under the auspices of the council. At the death of the testator 
the two specifically devised freeholds were jointly charged 
together with a third property, which formed part of the residue, 
to a bank to secure the testator’s overdraft which amounted to 
£2,094 16s. 1d. The executors took out a summons asking 
(1) whether the sum of £2,094 16s. 1d. owing by the testator 
to the bank at his death ought to be paid wholly out of his 
residuary estate or ought to be charged rateably on the freehold 
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property ; (2) whether the specific devise of the two houses in 
question to the county council was a valid charitable trust. 
Harman, J., declared that the whole of the sum of £2,094 16s. 1d. 
owing by the testator to the bank was payable out of the proceeds 
of sale of the third property. He further held that the devise 
of the two houses failed. The county council appealed against 
that part of the decision which held that the devise of the two 
houses failed. The residuary legatee cross-appealed against the 
declaration that the whole of the sum of £2,094 16s. 1d. was 
payable out of the proceeds of sale of the third property and 
asked that it might be declared that the whole of that sum ought 
to be charged rateably on the three freehold properties charged. 
(Cur. adv. vult.). 

Romer, L.J., delivering the first judgment, said that the 
cross-notice only arose for decision if the Court of Appeal reversed 
the judge’s declaration as to the invalidity of the specific devise, 
and accordingly he (his lordship) proposed to consider that 
question first. The first point which arose on this second 
question was whether the devise in cl. 6 “‘ for the general benefit 
and general welfare of the children for the time being in 
Southdown House ”’ was intended to enure for the benefit only 
of the children who were in the home when the testator died 
or for the benefit of future inmates from time to time as well. 
It was perfectly clear to him that the latter was the true view. 
The words “‘ for the time being”’ sufficiently showed this in 
themselves, but when one added the consideration that the 
testator was directing the application of income and not of 
capital, and the fact that the home was only intended to provide 
temporary accommodation for the children received in it, no 
room, in his judgment, was left for doubt. On this view of the 
matter then, the devise failed unless it was for a charitable 
purpose. It was, of course, clear beyond controversy that if 
property was vested in trustees upon trust to apply the income 
for purposes some of which were charitable and some of which 
were not, and the trust involved a perpetuity, then the whole 
gift failed; and none the less because the trustees did in fact 
apply the income to the specified charitable objects to the 
exclusion of those which were not charitable. A recent example 
of this rule was to be found in the well-known case of Chichester 
Diocesan Fund and Board of Finance (Incorporated) v. Simpson 
[1944] A.C. 341; 88 Sor. J. 246. The question then, as it seemed 
to him, was whether the East Sussex County Council could, 
within the terms of their trust under cl. 6 of the testator’s will, 
apply the income of the devised properties to purposes which 
were not charitable, or whether the trust confined them to a 
charitable application of the income. In his judgment, it was 
reasonably clear that the income could be applied “for the 
general benefit and general welfare of the children’”’ in many 
ways that could not on any legitimate construction of the Statute 
of Elizabeth be regarded as charitable. Accordingly, in his 
opinion, the devise in cl. 6 of the will was valid. In those circum- 
stances it became unnecessary to deal with the cross-appeal. 

OrMEROD, L.J.,’ delivered a concurring judgment. 

Lorp EvERSHED, M.R., dissenting, said that, in his view, the 
gift of the income of these two houses “‘ for the general benefit 
and general welfare of the children for the time being in Southdown 
House’ ought to be regarded as a good charitable gift. It 
seemed to him, with due regard to the opposite conclusions of 
his brethren and Harman, J., that the spirit and intendment of 
the Elizabethan statute was such as to cover the present case. 
Accordingly, he would ailow the appeal. Appeal dismissed. 
Leave to appeal. 

APPEARANCES: Denys Buckley (Sharpe, Pritchard & Co., for 
H. S. Martin, Lewes); W. J. C. Tonge; Christopher Slade 
(Haslewoods, for Philcox & Son, Seaford). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [3 W.L.R. 447 


Chancery Division 


LOCAL GOVERNMENT: TRAVEL CONCESSIONS : 
ASSESSMENT OF CONTRIBUTIONS BETWEEN 
LOCAL AUTHORITIES 
Litherland Urban District Council v. Liverpool Corporation 
and Another 
Harman, J. 3rd March, 1958 


Adjourned summons. 


The Litherland Urban District Council, under R.S.C., Ord. 544, 
r. 1A, took out a summons to determine, on the true construction 
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of the Public Service Vehicles (Travel Concessions) Act, 1955, 
the extent to which the council should contribute to any cost 
incurred by the Liverpool Corporation in granting travel conces- 
sions to qualified persons in connection with the public service 
vehicle undertaking operated by the corporation in the area of 
the council and whether it was to be ascertained (a) by reference 
to the amount of any expenditure incurred by the corporation 
in respect of its undertaking which would not have been incurred 
if the concessions had not been granted, or (b) by reference to 
the amount of revenue lost by the corporation in respect of its 
undertaking in consequence of granting the concessions, or 
(c) in some other way. 


HarMAN, J., said that the question was as to the meaning of 
‘any cost incurred by that other local authority ’”’ in s. 1 (4) 
of the Act of 1955. ‘‘ Cost” in this context meant expenditure. 
By dividing the total expenditure of the undertaking for the 
year by the total number of journeys made by fare-paying 
passengers and pass holders, the share of the total cost of the 
undertaking attributable to each passenger journey, whether 
made by a fare-paying passenger or pass holder, could be 
calculated, and that was the basis on which the council’s contribu- 


| tion should be estimated. Declaration accordingly. 
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APPEARANCES: Michael Rowe, Q.C., and Denys Buckley ; 
Harold Lightman, Q.C., and J. V. Nesbitt (Sharpe Pritchard & Co., 
for W. Boys, Clerk to Litherland U.D.C.); Percy Lamb, Q.C., 


' and Evic Griffiths (Cree, Godfrey & Wood, for Town Clerk, 


Liverpool). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 913 


RATING: “NEW LIST”: NOTICES 
TERMINATING ALLOWANCES: WHETHER 
PREMATURE 


Westminster City Council v. London University 
King’s College 


Roxburgh, J. 16th July, 1958 
Adjourned summons. 


The plaintiffs were the rating authority of premises owned 
by the defendants to which the limitations on liability for rates 
conferred by s. 8 (2) of the Rating and Valuation (Miscellaneous 
Provisions) Act, 1955, applied. The plaintiffs as rating.authority 
of the area had by s. 9 (2) (d) of the Rating and Valuation Act, 
1925 (as amended by s. 120 of the Local Government Act, 1948), 
to begin the making of a new list in each year before Ist February, 
by transmitting their estimates to the precepting authorities, who 
pursuant to s. 9 (2) (e) had before 11th March to inform the 
plaintiffs of the amount in the pound to be levied under their 
precepts. Following that procedure on 14th March, 1957, the 
plaintiffs passed a resolution providing for the amount of the 
new rate. By a notice dated 27th March, 1957, under s. 8 (3) 
of the Act, the plaintiffs withdrew the limitations conferred by 
s. 8 (2) as from the end of the year ending 31st March, 1960. 
The defendants alleged that the notice had been served before 
the end of the first year of the new list (which was on 31st March, 
1957) contrary to s. 8 (3) and was therefore invalid. 


RoxBurGH, J., said that if the notice was premature, the 
defendants would obtain the benefit of the limitation for a further 
rating year. Section 8 of the Act of 1955 had already been 
discussed, and in part construed, by Wynn Parry, J., and the 
Court of Appeal in St. Pancras Borough Council v. University of 
London [1957] 1 W.L.R. 778, 1214. In that case the Court of 
Appeal left open expressly the point which had been argued in 
the present case. Although the first year of the new list began on 
Ist April, 1956, the process of making a rate for that rating year 
had begun before 1st February, 1956, and part of the process of 
levying had begun before the end of March. The process of 
making a rate for the second year of the new list was bound to 
begin before 1st February, 1957, because in making an estimate 
of the amount which a rate of one penny in the pound would 
produce, the rating authority was bound to take into account the 
hereditaments in respect of which the amount of rates 
“chargeable ’’ (not ‘‘ charged ’’) was statutorily reduced by 
virtue of sub-para. (b) of s. 8 (2). Therefore even as early as 
lst February, 1957, the sub-paragraph ‘‘ had effect ’’ within the 
Meaning of s. 8 (3) and in his judgment no notice given after 
that date and a fortiori no notice given after 14th March, 1957, 
when the rate for 1957-58 was actually ‘“‘ made,”’ was premature. 
Accordingly, before 1st April, 1957, the sub-paragraph had 
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had “‘ effect ’’ and the notice served on 28th March, 1957, was, 
in his judgment, not premature. 
APPEARANCES: J. A. Wolfe (Allen & Son) ; 
(Slaughter & May). 
(Reported by Mrs. IrnENz G. R. Mossgs, Barrister-at-Law] [1 W.L.R. 920 


D. B. Harris 


PRACTICE NOTE 


LEGAL AID: COSTS: PROCEDURE IN 
CHANCERY DIVISION 
Wing v. Spring 
Upjohn, J. 24th July, 1958 

Upjoun, J., said that the proper practice in motions launched 
to vary an order for costs under reg. 17 of the Legal Aid (General) 
Regulations, 1950, should be the same in the Chancery Division 
as in the Queen’s Bench Division, but with one variation. 

The practice in the Queen’s Bench Division was set out in 
Corrick v. Northam [1956] 1 W.L.R. 488 in these terms : ‘‘ Where 
a party in whose favour an order for costs has been made against 
an assisted person after a trial by a judge of the Queen’s Bench 
Division in London or on circuit desires to apply ‘ to the court’ 
under the Legal Aid (General) Regulations, 1950, reg. 17 (4), 
as amended, for variation of the order, the application should 
be made by notice of motion (R.S.C., Ord. 52) before the judge 
who made the order, if convenient, or to the judge in charge of 
the appropriate list.”’ 

That was equally applicable in the Chancery Division, but 
with this variation. If it was not convenient for the judge who 
made the order to hear the matter, the application should be 
made to the judge in charge of the non-witness list in the 
appropriate group. 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law} [1 W.L.R. 926 


Queen’s Bench Division 


FACTORY: DRY-GRINDING OF METALS: DUTY TO 
PROVIDE GOGGLES 
Nolan v. Dental Manufacturing Co., Ltd. 
Paull, J. 1st May, 1958 

Action. 

The plaintiff, an experienced toolsetter, was sharpening a tool 
on a carborundum grinding wheel when a chip flew off and entered 
his left eye, which subsequently had to be removed. The plaintiff 
had been employed by the defendants as a toolsetter since 1948, 
and had been working in the machine-shop, where the accident 
happened, since 1951. In the course of his work the plaintiff 
spent short periods sharpening his tools on a grinder, usually 
two or three times a day. Goggles were not provided for use by 
toolsetters on the grinders; nor were there adequate notices 
as to their availability. The plaintiff never wdre goggles while 
using the grinders and saw no need to do so; he would not have 
drawn and used goggles without strict orders and supervision. 
The defendants’ manager realised that there was a danger of an 
accident of the type which occurred, but thought it a very small 
one. ‘ 

PAULL, J., said that there had been a clear breach of s. 49 of 
the Factories Act, 1937. Counsel for the defendants, however, 
while admitting the breach, contended that the plaintiff had 
not shown that that breach resulted in the accident. Since 
Bonnington Castings, Ltd. v. Wardlaw [1956] A.C. 613, the onus 
of showing that the accident resulted from the breach was on 
the plaintiff. In the present case the plaintiff had not shown 
that if goggles had been provided the probability was that he 
would have worn them; therefore, he failed under that head of 
claim. But this case came within that class of case where the 
employer must at common law go a very considerable length in 
ensuring not only that safety appliances were provided, but that 
they were used. The fact that an accident was not likely to 
arise did not affect the employer’s duty as long as the risk was 
there. In this case there was a common-law obligation on the 
defendants not only to provide goggles, but to give strict orders 
that they were to be used and to supervise their workmen to 
ensure that their orders were obeyed. Although the risk of 
accident was not very great, that risk was a very serious one, 
since, if an accident did happen, the consequences would in all 
probability be the loss of the sight of one and possibly both 
eyes. If that had been done, the probability was that the injury 
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would not have happened by reason of the accident. The plaintiff, 
therefore, had proved liability under that head of claim. Judgment 
for the plaintiff. 

APPEARANCES: D. J. Brabin, Q.C., and R. Lambert (W. H. 
Thompson) ; Fenton Atkinson, Q.C., and C. M. W. Elliott (James 
Chapman & Co., Manchester). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law) [1 W.L.R. 936 
FATAL ACCIDENTS ACTS: WHETHER PAYMENT TO 
EMPLOYER UNDER GROUP INSURANCE POLICY TO 
BE TAKEN INTO ACCOUNT IN ASSESSING DAMAGES 
ON DEATH OF EMPLOYEE 
Green v. Russell ; McCarthy, third party 
Ashworth, J. 11th July, 1958 

Action. 

In 1951 an employer took out a personal accident group 
insurance policy which, after reciting : ‘“‘ Whereas the insured is 
desirous of securing payment of benefits as hereinafter set forth 
to any insured person,” provided that “if... any insured 
person shall sustain bodily injury’”’ resulting in death, the 
insurance company should pay a specific sum, and that ‘ the 
company shall be entitled to treat the insured as the absolute 
owner of this policy and shall not be bound to recognise any 
equitable or other claim to or in the policy and the receipt of 
the insured .. . alone shall be an effectual discharge.’’ The 
policy described the employer as the “insured ’’ and named as the 
“insured persons ”’ certain of his employees. Those employees 
knew of the existence of the policy but it formed no part of the 
terms of their employment nor did the employer undertake any 
obligation to maintain or renew the policy. In 1955 one of the 
employees named as an “ insured person ’”’ died in a fire which 
occurred on the employer’s premises. The employee’s mother 
brought an action under the Fatal Accidents Acts in which liability 
was admitted and damages were agreed at £1,300. The sole 
question for the court was whether a sum of £1,000 paid under 
the policy by the insurance company in respect of the death to 
the employer’s solicitors and paid or about to be paid by them 
to the employee’s mother was a benefit arising out of the death 
which should be taken into account and deducted from the agreed 
damages, or whether as a sum “ paid or payable’ on the death 
of the employee under “‘ any contract or assurance or insurance ” 
within the meaning of s. 1 of the Fatal Accidents (Damages) 
Act, 1908, it should not be taken into account. 

ASHWORTH, J., reading his judgment, said that one of the 
points put forward on behalf of the defendant was that s. 1 of 
the Act of 1908 constituted a statutory exception to the general 
rule that gains must be taken into account and that the burden 
was on the plaintiff to bring herself within its ambit. Emphasis 
had been laid on the fact that the section excluded a sum paid 
‘under ”’ a contract of insurance, and it was said that the sum 
of £1,000 was not so paid but was paid under a sense of moral 
obligation ; in other words, to quote from Romer, L.J., in 
Bowskill v. Dawson (No. 2) [1955] 1 Q.B. 13, that the effect and 
force of the contract of insurance was exhausted when the sum 
was paid by the insurance company to the defendant. His 
lordship appreciated that the problem now under consideration 
was left open in that case but it seemed to him that that argument, 
if sound, would have been there upheld. In his lordship’s 
judgment, the expression “‘ paid or payable... under any 
contract of insurance’’ was descriptive of the sum itself and 
did not involve by implication the corollary that the sum was 
paid or payable to the deceased under the contract of insurance. 
His lordship therefore held that the sum of £1,000 which the 
plaintiff either had or was about to receive was within the scope 
of s. 1 of the Act and should not be subtracted from the agreed 
figure of £1,300. Considering one of the other contentions put 
forward for the plaintiff, that, on the facts of the case, the 
employee had constituted himself a trustee of sums payable under 
the policy and that an employee or his personal representative 
could enforce in equity performance of that trust, his lordship, 
distinguishing Bowskill v. Dawson (No. 2), supra, and Prudential 
Staff Union v. Hall [1947] K.B. 685, said that the plaintiff had 
failed to discharge the burden of satisfying him that a trust 
was created and had her claim depended on her doing so it would 
have failed. Judgment for the plaintiff accordingly. 


APPEARANCES : Marven Everett, Q.C., and John Ritchie (Abbott, 
Baldwin & Co.) ; M. V. Dunbar Van Oss (Greenwoods). 


{Reported by Miss J. F. Lams, Barrister-at-Law.} 


[3 W.L.R. 371 
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CONTRACT: FRUSTRATION : CLOSURE OF SUEZ 
CANAL 


Carapanayoti & Co., Ltd. v. E. T. Green, Ltd. 
McNair, J. 18th July, 1958 


Special case stated by Board of Appeal of the London Cattle 
l‘ood Trade Association. 

By a written contract dated 6th September, 1956, the sellers 
agreed to sell to the buyers cotton seed cake for shipment from 
Port Sudan during October/November at sellers’ option, c.if. 
Belfast. At the date of the contract the usual and customary 
route for the shipment of goods from Port Sudan to Belfast 
was via the Suez Canal. On 2nd November, the Suez Canal 
was closed to navigation. The sellers did not ship the contract 
goods. 

McNair, J., said that, as a matter of principle, the seller's 
obligation under a contract such as the present was not confined 
to shipping by a route which was a usual and customary route 
at the date of the sale contract, but was to ship by a route usual 
and customary at the time of performance. But, there was 
no doubt that the continued availability of the Suez route was a 
fundamental assumption at the time when the contract was 
made, that to impose on the sellers the obligation to ship by an 
emergency route via the Cape would be to impose on them a 
fundamentally different obligation which neither party could, 
at the time when the contract was made, have dreamed that the 
sellers would be required to perform and that, if the parties to the 
contract had thought of the matter at the time, both, as reason- 
able men, would have accepted at once that, if the canal was 
closed for an indefinite period at a time when the sellers were not 
in breach for failure to ship earlier, the contract would be off. 
Justice and reason required that, in those circumstances, both 
parties should be relieved from their obligations on the happening 
of the closing of the canal without default of either party. 
Award accordingly. 

APPEARANCES: Eustace Roskill, Q.C., and R. A. MacCrindle 
(Richards, Butler & Co.) ; Michael Kerr (Thomas Cooper & Co.). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 390 


FATAL ACCIDENTS ACTS: ACCEPTANCE BY 
WIDOW OF LUMP SUM ON BEHALF OF 
HERSELF AND INFANTS: WHETHER 
BINDING 
Jeffrey v. Kent County Council 
Paull, J. 22nd July, 1958 

Summons adjourned into open court. 


A widow, as administratrix of her deceased husband, agreed to 
accept from the defendants a sum of £4,350, in respect of his 
death, divided as to £3,650 in respect of her own loss and £300 
and £400 respectively for her two infant children. Thereafter, 
she issued a writ against the defendants claiming damages under 
the Fatal Accidents Acts, 1845-1908, and before she had received 
a defence she issued a summons asking for a stay of proceedings 
on terms that the defendants paid into the county court in 
satisfaction of the claim the sum of £4,350 apportioned as agreed. 
The master, being dissatisfied with the amounts, including the 
widow’s portion, which had been agreed, refused to agree the 
terms of settlement. The defendants appealed. 


PAULL, J., said that where the administrator entered into an 
agreement with the defendant to take a lump sum to cover all 
the dependants, that agreement was not a valid agreement 
unless (a) each of the dependants who was sui juris and desired 
to claim had approved thereof, and (b) the court had sanctioned 
the agreement as being one for the benefit of each of the depen- 
dants who were infants. The court had no power to sanction 
an agreement unless (a) was fulfilled as well as (b). Where, 
however, the administrator had, with the approval of any 
dependant who was sui juris, entered into an agreement with 
the defendant that the defendant should pay to the settling 
dependant a sum of money which was agreed to be sufficient as 
being proportionate to the injury suffered by the settling depen- 
dant, then the settling dependant was bound by the agreement 
as he would be if he personally entered into such agreement, 
but the claims of the other dependants still remained to be settled 
by the court and the court in judging what was the propet 
amount to be paid to each of the remaining dependants did not 
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take the sum paid to the settling dependant into account unless 
the amount so paid affected the loss which had been suffered by 
any of the other dependants. For instance, if a widow agreed 
to take a sum of money (not as part of a general lump sum 
settlement, but individually) which the court considered was too 
small and which did not result in her having those resources 
behind her which she would otherwise have had for the bringing 
up of her infant children, the court in deciding the injury which 
had been suffered by the infant children by the loss of their 
father migh* give sums to such infants much larger than the sums 
which the court would have awarded had the widow received a 
proper capital sum. It followed that in the present case the 
so-called agreement made by the defendants with the widow as 
administratrix bound nobody since it was a lump sum agreement 
to cover both her claim and the claim of the infants. The 
proportion which the widow agreed to take came into existence 
after the lump sum agreement had been made and the validity 
of that agreement was clearly a condition upon which the widow 
agreed to take and the defendants agreed to pay a certain 
proportion as her share. The whole agreement was therefore 
void. R.S.C., Ord. 22, r. 14 (1), merely applied this principle 
to the case where a settlement had been arrived at after an 
action had been started, and made it clear that the defendant 
could not get rid of his liability except upon the principles stated. 

APPEARANCES: H. T. Buckhee (Hair & Co.); L. J. Davies 
(J. H. Williams, Dartford, Kent). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law} [1 W.L.R. 927 


CRIMINAL LAW: AIDING AND ABETTING: COAL 
BOARD ALLOWING OVER-LADEN LORRY TO GO 


ON ROAD 
National Coal Board v. Gamble 
Lord Goddard, C.J., Slade and Devlin, JJ. 
25th July, 1958 

Case stated by Derby justices. 

On 3rd December, 1957, M, the servant of a firm of hauliers, 
took his lorry to a colliery of the National Coal Board where it 
was filled with coal from a hopper and was then taken to a weigh- 
bridge, where che weighbridge operator, H, who was, employed 
by the board, weighed the lorry and its load and told M that the 
load was nearly 4 tons overweight. M, saying that he would 
tisk taking the overload, took the weighbridge ticket from H 
and left the colliery premises. He was subsequently stopped 
by the police and his firm were later convicted of contravening 
the Motor Vehicles (Construction and Use) Regulations, 1955. 
It appeared that the hauliers were collecting the coal for carriage 
to a power station of an electricity authority, to whom the Coal 
Board were bound by contract to supply a bulk quantity of 
coal. The board were convicted of aiding and abetting the 
firm in the commission of an offence. 

Lorp Gopparp, C.J., said that to decide whether the board 
were properly convicted it was necessary to decide when the 
property in the coal had passed. No sale took place whereby 
the property passed until the weighing was completed and 
assented to by the buyer, and this was shown by the handing 
to him and the acceptance by him of the weighbridge ticket. 
Therefore, no property passed until the weighbridge ticket 
was accepted by M. No specific amount of coal was asked for, 
but the board, by their servant, knew that more had been put 
into the lorry than could be lawfully carried on the road and with 
that knowledge completed the sale. That amounted to an 
aiding and abetting of the offence, as H knew M was going there 
and then to drive the lorry on the highway, in other words, a 
specific offence was contemplated. 

DEvLIN, J., agreeing, said that aiding and abetting was a 
crime that required proof of mens rea, i.e., of intention to aid as 
well as of knowledge of the circumstances, and that proof of the 
intent involved proof of a positive act of assistance voluntarily 
done. No doubt evidence of an interest in the crime or of an 
express purpose to assist it would greatly strengthen the case for 
the prosecution. But an indifference to the result of the crime 
did not of itself negative abetting. If one man deliberately sold 
to another a gun to be used for murdering a third, he might be 
indifferent about whether the third man lived or died and 
interested only in the cash profit to be made out of the sale, but 
he could still be an aider and abettor. To hold otherwise would 


[Vol. 102] 621 


be to negative the rule that mens rea was a matter of intent only 
and did not depend on desire or motive. The board wished to 
establish that responsibility for overloaded lorries rested solely 
with the carrier and that the sale and delivery of the coal could 
not, if that was all that could be proved, involve them in a 
breach of the criminal law. The law could not be so stated and 
the appeal should be dismissed. 

SLADE, J., dissenting, said that before a person be 
convicted of aiding and abetting the commission of an offence 
the prosecution must prove: (a) that he knew the essential 
matters which constituted the offence, and (b) that with such 
knowledge he assisted, or at least encouraged, the principal 
offender to commit the offence. Mere passive acquiescence was 
sufficient only where the alleged aider and abettor had the 
power to control the offender and was actually present when the 
offence was committed. The prosecution must prove that the 
act or omission on which they relied as constituting the alleged 
aiding and abetting was done or made with a view to assisting 
or encouraging the principal offender to commit the offence or, 
in other words, with the motive of endorsing the commission of 
the offence. The conviction of the board should be quashed. 
Appeal dismissed. 

APPEARANCES: John Thompson, QO.C., and Denis Cowley 
(Donald H. Haslam, for Lawrence C. Jenkins, Nottingham) ; 
P. Ashworth (Kingsford, Dorman & Co., for D. G. Gilman, Derby). 
[3 W.L.R. 434 
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Court of Criminal Appeal 
LAW: IRISH OFFENDER: PROBATION 
ORDER 
R. v. McCartan 
Lord Goddard, C.J., Donovan and Ashworth, J J. 
28th July, 1958 


CRIMINAL 


Reference by the Secretary of State under s. 19 (6) of the 
Criminal Appeal Act, 1907. 

The Secretary of State sought guidance as to the way in which 
the courts should deal with Irish offenders whom they con 
sidered should be made to return to Ireland instead of remaining 
in this country. 

Lord GoppaARD, C.J., said that the Secretary of State raised 
the question whether it was possible under the Criminal Justice 
Act, 1948, to make it a term of a probation order that the pro 
bationer should go to Ireland and stay there. In the opinion 
of the court such an order could not be made by virtue of the 
provisions of s. 3 of the Act, because he could not be under the 
supervision of a probation officer, nor was there a petty sessional 
division in this country which could deal with him if he broke the 
probation order. If the court had before it one of these young 


men whom the court thought should be made to go back to 
Ireland instead of remaining in this country, and that this 


country should not be put to the expense of keeping him at 
Borstal, the way to do it was to bind him over and make it a 
condition of the recognisance that he returned to Ireland, and 
did not return to this country for such period as the court might 
think fit. The court would inform the Secretary of State 
accordingly. 

. {Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 933 


CRIMINAL LAW: ‘“ UNLAWFUL SEXUAL INTER- 


COURSE ”: MEANING 
R. v. Chapman 


Devlin, Donovan and Ashworth, JJ. 28th July, 1958 


Appeal against conviction. 

The appellant, a married man with four children, in December, 
1957, took an unmarried girl aged sixteen away from her parents’ 
house at Southampton to Basingstoke. There they stayed at 
his sister’s house, slept together and had intercourse. He then 
took her to Winchester to the house of another of his sisters, 
to whom he introduced her as his wife. From Winchester the 
girl was taken back home by the police. He was charged with 
having committed an offence contrary to s. 19 of the Sexual 
Offences Act, 1956, and was convicted and sentenced to eighteen 
months imprisonment. Leave to appeal was given by the Court 
of Criminal Appeal solely for the purpose of enabling the appellant 
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to argue the point of law whether the intended intercourse in this 
case could properly be described as ‘“ unlawful’? as required 
by s. 19 (1) of the Act of 19506. 

Donovan, J., delivering the judgment of the court, said that 
the court rejected the argument that “‘ unlawful”’ in s. 19 (1) 
connoted intercourse contrary to some positive enactment or 
that it meant intercourse in a brothel, since that was made a 
specific "offence by s. 22. In the court’s view the word 
‘unlawful’ simply meant “ illicit,” i.e., outside the bond of 
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marriage. This interpretation accorded with the common 
sense of the matter, and with what was the obvious intention 
of Parliament. It was also reinforced by the alternatives 
specifically mentioned in ss. 17 and 18 of the Act, that was 
“with the intent that she shall marry, or have unlawful 

intercourse . . .’’ Appeal dismissed. 
APPEARANCES: JI. A. Kennedy (Registrar, Court of Criminal 
Appeal); J. H. Inskip (A. N. Schofield, Town Clerk, Southampton), 
{Reported by J. D. Pennincron, Esq., Barrister-at-Law.] [3 W.L.R. 401 
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NOTES AND NEWS 


Honours and Appointments 


Mr. Henry Roperts KEIGHLEY, deputy town clerk of Heywood, 
Lancashire, has been appointed town clerk of Goole in succession 
to Mr. K. H. Chorlton. 


Miscellaneous 
DEVELOPMENT PLANS 
DEVELOPMENT PLAN FOR THE City AND Country 
OF SHEFFIELD 
Proposals for alterations or additions to the above development 
plan were on 8th August, 1958, submitted to the Minister of 
Housing and Local Government. The effect of such proposals 
will be to designate as subject to compulsory acquisition by the 
Council land situate within the City and County Borough of 
Shetheld and forming part of St. Mary’s Churchyard at the 
junction of Bramall Lane and St. Mary’s Road. <A certified copy 
of the proposals as submitted has been deposited for public 
inspection at the Town Hall, Sheffield, 1. The copy of the proposals 
so deposited together with a copy of the development plan are 
available for inspection free of charge by all persons interested 
at the place mentioned above between 9 a.m. and 12 noon on 


BOROUGH 


Saturdays and 10 a.m. and 5 p.m. on other weekdays. Any 
objection or representation with reference to the proposals may 
be sent in writing to the Secretary, Ministry of Housing and Local 
Government, Whitehall, London, $.W.1, before 27th September, 
1958, and any such objection or representation should state the 
grounds on which it is made. Persons making an objection or 
representation may register their names and addresses with the 
Sheffield City Council (by letter addressed to the Town Clerk at 
the Town Hall, Sheffield, 1), and will then be entitled to receive 
notice of any amendment of the development plan made as a 
result of the proposals. 
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